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Abstract

Public procurement accounts for up to 15% of
of this sheer volume of spending, the OECD recommends that clear guidelines be

developed tdhandleprocurement procedures, aiming to foster efficiency, prevent

corrupton and establish trust. Most particularly, the OECD identifies a need for

thedevelopment of sound technical critefaa the awarding process public contracts.

This need is even more important for public infrastructure, for which governments spend,

amually, more than ten trillion US dollars.is not clear, though, what are sound technical

criteria.

To date, research on technical criteria for public infrastructure procurement has been more
than scarce, with only a handful of articles having been written on the si@gbotars

have overlooked theonfusion surrounding how to incorporate technicdedainto

procurement proceduresonfusion thamaygenerate delays, inefficient public

expenditure, and mediocre quality of work. In Brazil only, reports from the Federal Audit
Office found irregularities in more than 75% of procurement procedurestigtraction, a
majority of those being linked to the poor quality of technical documentation given to
contractors working on public infrastructure. Moreover, aumihducted by the Brazilian
federal government on delayed infrastructure works showedhihédw quality of

technical documentation was the root cause of those delays in 47% of the cases.

This research looks at aften-disregardeghhase in the procurement process for public

infrastructure, namely the provision of architectural services tleaegdes construction

work itself. It identifies the discretion enjoyed by procurement officials in the interpretation

of the countryds confusing regulatory framew
important factor leading to the high level of irréayities and delays in infrastructure work.

The study of public procurement is interdisciplinary by nature. Borrowing concepts from

the literature on public procurement, administrative law and architecture, this research uses
streetlevel bureaucracyheory, and especially the conceptadministrativediscretion as a

framework for assessing everyday practices related tohibieeof technical criteria for
architectural services in Brazilds public se

This is a descriptive study inhich documentary researetas employed for collecting

data, whilst content analysis and pattern coding were employed for analyzing the data.
Results provide detailedportrait of current practices, organized around technical criteria
and thanterrelatedconcepts of services procured and solicitation methods. They confirm
that misuse of existing regulations on technical critiengidespread in the procurement of
architectural services in Brazikhich could explain th&arge numbers of irregularities,
cost-overruns and delays.

Grounded in practice, this researatbo(1) confirms the usefulness of strdevel
bureaucracy theory as a framework applicable to other types of public offigjals; (
introducesa method for analyzing and collecting data on te@ircriteria for architectural



services and other types of services; @)dr(akes recommendations foolicy makers and
practicians regardinggchnicalcriteria. Furthermore, the portrait of current practices drawn
here enables future comparative stud@scerningdifferent jurisdictions or different
services.

Keywords: public procurement, strdevel bureaucracy, administrative law, architecture,
discretion,Comprasnet



Résumeé

La valeur des contrats publics compte pour pres de 15% dmétBial. En raison de

| 6ampl eur de ces d®penses, | 6eOdednilisasearesmmande
afin de guider | esspprbddess s daanpgp eles “d Gaarf®fl ri
des investissements publics, combattre la corruptiétabtir la confiance des parties
prenantes. Plus particuli rement, | 60OCDE ide
techniques rigoureux applicables tout au | on
publics. CeludpergnenenmbGautraentddi nfrastructures,
gouvernements dépensent, annuellement, plus de 10 000 milliards de dollars américains.

Jusqud” pr ®sent, | aernrcenstituerdectdise« crieres techrequeq ue pou
rigoureux » pour lescontrggsu b | i ¢s doéi nf r aplisque didcrete,es s bdest
seulenentun petit nombre dbéarti cl Besdexhexhetrss®t ® pub
sont intéressés athfficlequesti on de | 6i nt ®gr atestiémauxdes cr i

délas dans la livraison des projetajne inefficience dans les investissements publiés et

des projets de qualité médiocre. Au Brésil, des analyses du Bureau des enquétes du
gouvernement f ®&d®r al r®v | ent des ppels ®gul ar i
d 6 odpbur les projets de construction, une majorité de ecellégant attribuables a la

faible qualité deslocumentdechniquesecus par lesntreprerurs responsables de la

construction des ouvrages. De plus, un audit récent mené par lergoueet fédéral du

Br ®s i | au sujet des d®l ais dans | a |ivraison
piétre qualité de la documentation technique constituait la cause premiére des délais de

livraison dans 47% des cas.

Cette recherche analyse un@aspt peu document ® du processus d

déoinfrastructures publiques, © savoir |l a fou
devis), une étape préaid la construction des ouvrag&stterecherche suggere que la
discrétiondontg ui ssent | es responsablsdans des process.t

| 6i nterpr®t ati on du icrecddreenarquiaglb eomeeritt @par e br ®s
[6 i nc o h ®stue des facteurslaé or i gi ne doéirr®gul arit®s et

A

d 0 iastréictures publics.

L6®t ude des pr ocspublcsiest pat tatune mterdisciplidageo f f r e

Empruntant des concepts a la littérature sur les marchés publics, le droit administratif et le
domaine de | 6ar chit eclathoriedestreetldvel lrureaueracsh er c he m
et en particulier le concept de discrétamministrativec o mme cadr e dobdéanal yse
pratiques usuelles en matietechoix des critéres techniques dans le domaine des services
déarchitecture au sein de | a fonction publigqg

La présente recherche doctorale peut étre décrite comme une étude descriptive. Une
recherche documentaiextensive dans les bases de dondéegouvernement fedéral
brésiliena été utilisée pour collecter des données, tandis que l'analyse du contenu et le
pattern codingont été utilisés pour les analyser. Les résultats fournissent un portrait des



pratiques actuelles, organisés autour des estachniques employés, ainsi que des

concepts interreli®s de services et de m®t ho
révéle que le mauvais usage du cadre réglementaire brgsilieraitexplique une bonne

partie des irrégularités, des dépaments de codts et des délais cosrdaubs la livraison

des proj et s pdbiguesau Brésg.t r uct ur es

Ancr ®e dans |l a pratique, cette recdireet che (1)
level bureaucracy ddéautres cat@gol 0€s attdogimphop®kesgt
en premiere ligne ; (2) propose une méthode pour extraire et analyser les données portant

sur |l es crit res techniques pour |l es service
(3) élabore des recommandatippsurles décideurs politiques ainsi que pour les

praticiens, concernant le chabe tels critéres techniques. Finalement, la recherche brosse

un tableau depratiques courantesu Brésil tableau pouvant offrir un éclairage en vue
doautres ®tuess jdansiddawns ou m°me sur dobdau
doappelspublgsdof fr e

Mots-clés: marchés publicstreetlevel bureaucracydroit administratifarchitecture,
discretion,Comprasnet
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Foreword

| have a degree in architecture and | have worked for more than tyesnty/for

theBrazilian Central Bank (BCB), the public organization whosesmison i s At o ensu
thestabil ity of the currencyds purchasing powe
(BCB 2018) Throughout my career at BCBhave served idifferent fields, froman

administrative law analyst tninformation technology coordinator. From 2013 to 2015, |

resumed my original profession working as an architecpando c ur ement of fi ci al
Department of Infrastructure (Demap). In this position, | performed two main duties:
providingarchitecturakervices in the form of projects aptbducing procurement

documents to obtain architectural services and consiructi

One of the major problems | confronted concerning this second task is the difficulty to
devise technical criteria to select architects in public procurement. This research is about

these criteria.

While draftingthisthesis | faced problems with translation and different meanings

of procurement terminology in Portuguese, English and French. To improve harmonization
of procurement terms, | employed, whenever possible, the terminology proposed by
theUnited Nations in their Mdel Law on Public ProcuremeftiNCITRAL 2014, Art. 2)
Otherwise, | have employed terms proposed by specialized dictionaries, two in particular:
Dicionério de Direito, Economia e Contabilidade Portugtléglés / IngésPortugués

(Castro 2010andB| ac k 6 s L a(@ari2i2014)i onar y

In this study | oftenrefer tomonetary values Brazilian currencyExchange rates may
vary substantially. To provide a reference forrbader, | calculated the mean value of
theexchange rate between Brazilian reais (R$) and Canadian dol@rfo(@ear 2017
C$1,00=R$2,46.

! Source: https://www.bcb.gov.br/estabilidadefinanceira/historicocotacoes

XVi



| alsofrequently refer to laws and governmental regulations. For citing these sources, |
followedE N A PGQuisle de présentation des citations et des références bibliographiques

(Sylvain 2@6, 20) which provide detailed instructions on the matter.

Finally, on April 1%, 2021, after the completion of this thesis, a new law on public
procurement was enacted in Brazllaw 14.133. The features of this law which concern
this research are discussed in Section 6.2.8. The promulgation of Law 14.133 does not
invalidate the results of this research, since it establishes that extant laws on public
procurement will be revoked only in twears. This time span provides an essential period
for theadoption of necessary regulations and foratieinistration to get acquaintedith
thenew procedures. Thus, it may take a long time for desired changes in practices
regarding public procuremertd happen. Furthermore, teaactment itself of Law 14.133
can be seen as a corroboration ofdkeessive complexity of the extant regulatory
framework.In this vein, me of themain issues revealed in this research was
thecontradiction between laws anegulationsThe recommendations | present in Section
10.4 concerning the regulatory framework may help policy makers in devising regulations
drawn on Law 14.133. | intend to subrtieserecommendations to the ongoing
consultations on thisubject.Until new regulations are adopted, existing contradictions will

remain.

2 http://lwww.planalto.gov.br/ccivil_03/_Ato2018022/2021/Lei/L14133.htm
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1 Introduction

The subject of technical criteria for selection of providdérarchitectural services may
seem like an obscure issue involving a technicality that hardly stirs interest. However, it
surfacen newspapersccasionallyin Brazilas well asn CanadgFabrini and Boldrini
2018; Caillou 2018; Myles 2018n both cases, it has been argued pinapose changs

in currentcriteria for selection of bidders might backfire, preventing most skilled sdder
from winningthe contracd. An inquiry on these criteria in the Brazilian context is more so
opportune, given that a proposition updatiederalregulaionson the matter is under
study(Senado Federal 2020)

Technical criteria foprocurement oérchitectural serviceare important because they
improve the chances of good architectural projects, which mnvtilr result in greater
satisfaction for users of a building. Moreover, the quality of an architegigjaicthas a
impact on the cost of construction amuthe cost omaintenance of buildings, which are

significant governmental expenditures.

In general procurement officials hold discretion for devising technical criteria. However,
devising criteria for architectural services is challenging due to the inherent complexity of
these services. This challenge concerns not only choosing a critetianréslavant to
theservice procured, but also establishing how much of this criterion should be required.

There are fevgcholarlystudies on the matter, but none of them in the Brazilian context.

Since technical criteria can be seen as a matter of tisgrewill employ streetevel
bureaucracy theory for analyzing this subject. This theory focuses on discretion as a
generator of discrepancies between intended policies and actual pttieitster
understood as thdominant patterns afiscretionarydecisions| will thus base my

investigation on these concepts.

Public administration is inherently an interdisciplinary filRhadschelders 2013, 202)

Accordingly, public procurement of architectural servicea phenomenon that cannot be



limited to the discipline of public administratidm. this researchhe nature of services
procured stems from the field of architecture, and public procuremehtghlg regulated
activity, which calls for théield of administrative law. This inquiry can thus be seen as an
interdisciplinary studyKlein 2010, 16) linking theory from public administration to

concepts from administrative law with a focus on architectural services.

The main question, drawn frostreetlevel bureaucracy theorig which actual policies
concerning technical criteria for procurement of architectural services deviate from
intended policies on procureme@nito unveilthese actual policie$ had to explore
thecurrentregulatory framewrk and investigate practices in procurement that diverge
from theregulatory frameworkiocusing on the expected coherence betvoekeria

employed, services procured and solicitation methods.

The research approachobk for disclosing these discrepaasiwasa descriptive study,

based on a documentagsearch as main datallection strategy. The documents used

come from a governmental database. Although these documents are public and accessible,
retrieving theinformation relevant for this study was alaborate task. This study provides

a detailed account on how these documents can be obtained and sorted out, which can be of
great service for future studies on public procurement in Bfaailanalyzing the data, |

employed basic content analysis gadtern codingThese methods made possible
describingcurrent practices in public procurement and unveiling the discrepancies between
intended policies and actual policies. Furthermore, | investigaiedtecdcases of

procurement procedures, which affeddmeaningful insights on tmegative outcomes of

arbitrary practices.

Results have confirmed that there discrepaniesbetween intended policies and actual
policies and that such discrepancies are widespread in procurenachiéctural

services in BrazilSome practices revealed in this stanagy lead to the choice of unskilled,
underpaid bidders, which in turn will hardly produce heglality projects These practices
include the use of imprecise criteria, the arbitramy afssolicitation methods,

the procurement of different services as if they were only one service, and the incomplete



specification of servicedhis situations likely to yielda negative effect on procuring
entiti es o rootofthesepeidenss Eleen t o be procurement of
unbounded administrative discretjaoupled with a complex legal context, a shortage of

needed skills antittle oversight.

The main contribution of this thesis is the portrait of current practices in procurement,

drawing attention to practices that are not in line with intended policies. This portrait

enables recommendations for polityakers with the goal of improving the Brazilian

procurement system, as wellfas procurement officialsaiming to reduce decisionsath

could be considered arbitrafp what regards research design, this research proposes a

method for collecting data that can also be used for other types of sefvieasain

source of data amocuments which are publichvailable but which ha notbeen used for

academic research. These documents were a valuable source of information, revealing
potential probl ems stemmi ng Goncerninggth¢heocyur e me nt
used, this work endorses employing stlegel bureaucracy theorgan efficient

framework for analyzing practices of other types of bureaysath as procurement

officials. The successful use of this theory in conjunction with concepts from administrative

law and architecture reinforces its utility in public procurement resefaircdly, | propose

a conceptual framework for analyzing technical criteria in relati@mméoofa r c hi t ect ur e 0 s
dimensiors. From this framework, it can be argued that relevant criteria for architectural

services are those that correctly translate the technical dimension of architecture into

technical criteria

1.1 Research boundaries

At the outset, it migt be helpful for the reader to make clear some limitations concerning

the data analyzed in this thesis, as | describe below.

| realizedthis research on technical criteria for procurement of architectural services in
Brazil by analyzing procurement docunte available in a governmental public database

namedComprasnetThis database holds information on all procurement procedures



undertaken by th#hree branches legislative, executive and judiciaryof the federal
administration. To assure the feastlilof this research, | had to limit this inquiry to
procedures carried out in 2017. Furthermore, architectural services in this inquiry will be
limited to services that, according to Brazilian regulations, can only be performed by
architects, thus excludinservices that could also be performed by engineers or other
professionals.

Although architectural services may encompass an aesthetic dimension, as | will discuss in
Sectiond.1.2 this study does not touch on aesthetic criteria for such services. This research
is focusednsteadon technical criteria, which are of a different nature than aesthetic

criteria. Moreover, in théterature review | made on public procurement for architectural
services, aesthetic criteria did not show up as an issue in Brazil. This is probably because,
according tahe framework law regulating public procuremgaésthetic criteria may only

be employed in prize competitions, which are very rateere were no prize competitions

for architectural services the Comprasnetiatabase during thgeriod studed. Finally,

thestudy of aesthetic criteria woutdquirean assessment of subjective judgements that
seem most fit for research in aesthetics or in history of art, not in public administration
(Wittgenstein in Monk 1990, 404; Foisy, Thérien, and Trépanier 2009, 9)

This research also excludes procurement that involves guiplate partnerships (PPP)

for construction They were excludeblecause, in this type of arrangement, it is the private
partner who will engage the architects. The public entity will only chthesprivate

partner responsible for thvehole contractFurthermore, in BrazilLaw 11.079Brasil

2010a, Art. 2pans PPPs for public construction works.

As a last limitation othis study | focus onwhattechnical criterigogrocurement officials

devi se, but | do not delve Iinto how procurem
the criteria devised. I@omprasnetall documents submitted by bidders are public. Such

documents not ogllare assessed by the procuring entities but also by the unsuccessful

bidders, who may protest when submitted documents are not compliant, Hereens

reasonable to consider that, when there are no protests, procurement officials correctly



judged subnited documents. Although inquiry on the matter, not necessarily restricted to
architectural services, could provide addit]i

practices, it would be outside the scope of this resgarch

1.2 Overview of chapters
This thesigs divided in eleven chapters, including this introduction.

In Chapter 2l present the issue and the purpose of this study. Drawing on scholarly
literature, | also introduce its two main concepts, hamely technical criteria and architectural
services, alogside the notion of judgnent, which permeates the concept of technical

criteria.

In Chapter 3l provide an overview of the literature on public procurement, discussing
themain background concepts that will be employed in this research. Here | deseribe ho
procurement procedure is carried out, and | elaborate on the notion of procurement system,

which will be useful for analyzing tHérazilian context.

Chapter 4is dedicated to previous research on procurement of architectural services. |
examine the rtare of these services and how this nataebe translated into criteria. |
also review the literature dealing specifically with technical criteria for procurement of

architectural services.

In Chapter 5l present the theoretical framework of this studstart by outlining

theconcept of discretion and then | review the theory of steset bureaucracy, which

calls for an examination of intended policies and agiolties In addition, | discuss
theapplication of the theory in thresearch, and | present the research questions developed

from this application.

3 still, in this study, | analyzed submitted documents in relevant cases, as | will describe in Se6toas
9.10.



In Chapter 6l assess the Brazilian procurement system, using the concepts presented in
Chapter 3 This chapter is organized into two parts. Part one is dedicated to
theprocuement environment, while part two is dedicated to the regulatory framework,
encompassing rules on procurement, architecture and transparency. These analyses are
based on scholarly and grey literature, as well as osdinees of law in Brazil. This

chapte is intended to portray the context in which this reseasa$carried out.

In Chapter 71 address intended policies on procurement for architectural services in Brazil,

drawing on thestreetlevel bureaucracy theognd on the regulatory framework.

Chaper 8is dedicated to the research design used for the empirical inquimacicesn
procurement of architectural servicépresent the dateollection strategy as well as
thedataanalytic strategies. | also suggest how the research design empboyedhe used

for other types of services.

Chapter 9describes the results of thenpirical inquiry, reviewing practices in procurement
of architectural services in light of intended polici€kis reviewfocuseson choices of
technical criteria and the interrelated concepts of services procured and solicitation

methods.

In Chapter 10 discuss theesults, underlining discrepancies between intended policies and
actual policies, as suggested by the theoreticaldveork. Additionally, | provide
recommendations fgolicy-makers and fopractitionersconcerning procurement of

architectural services in Brazil.

Finally, | conclude irChapter 1] assessing the implications of this inquiry for stiegel
bureaucracyhteory and contributions to ttiéerature on public procurement. Furthermore,
| report onthe original aspects of this study as well as ohintgations and Iproposesome

avenues for future research.



2 Research problem

In the first section of this chégr, | describe theurposeof my research, drawg from

scholarly and grey literatur&@henl presenthetwo main conceptef this inquiry, namely
technical criteria and ahitectural services-inally, | take on the concept of judgement,
which is intrinsic to criteriand which is particularly troublesome for fv®curement of

architectural services.

2.1 Research purpose

Public procurement is a major driver of economies, accounting for up tofl5%toh e wor | d 6 ¢
gross domestic produ€thai 2001 24; Transparency International 2006, 7; Nakabayashi

2009, 111; Bergman and Lundberg 2011, 2; Chong, Staropoli, and YuBédiae2014, 2;

Cernat and Kutlindimitrova 2015, 1)One important item in procurement is construction,

in which public and pivate clientsspend roughlyentrillion US dollars annually

according to a 20Astudy(Barbosa et al. 2017, 4)

InBrazil, the gover ruciennnt2013 forbsawh@eenditireaf const r
R$81.4 billion(Régo 2017)Nevertheless, there are signs that a good chunk of this money
is wasted, and not only due to the corruption scandals to which Brazilians became used
(Albuquerque, Mendes Primo, aRereira 2015, 836; Watts 2017; Carneiro 20[8its
2016yearly report, lie Federal Audit Officé TCU (Tribunal de contas da Uao) found
irregularities in 75% oprocuremenproceduregor construction, and 24% tliese

irregularities regardetbchmical documentatioTCU 2017) These numbensorsenedn

2017, when80% of procurement prockiresfor constructiorhadirregularitiesand54% of
theserregularities concernegchnical documentatioff CU 2018) Furthermoreanaudit

of paralyzed construction works financed by the Brazilian federal government showed that
the low quality of technical documentatiafs theroot of the paralysationn 47% of

thecases in 2018TCU 2019a) That isnot surpising, since dficient ornon-existent

drawings, specifications, budgets and schedules seem to be a chronic pngtdc



procurement for constructian the country(Zanferdini 2011, 141; Amaral 2014, 1; Fiuza
and Medeiros 2014, 24; Fernandes 2016,.139)

The issue ofow-quality documentatiorior constructionis not restricted to thBrazilian
context.In general, thdad quality of technical documentation finds its rantsnskilled
professional$ architects or engineersresponsible for the projedporrong 2011, 59;
Fernandes 2016, 134y turn,when the project is contracted out, the assignmeat of

skilled or unskilledorofessionatiepends on theriteria used to select biddersa

procurement procedur&parong 2011, 60; Volker 2012, 757; Ogachi 2014, 84; TCU
2019b, 27)Unskilled professionals producingw-quality documentation may lead not

only to lowquality construction, but also to costly administrative or judicial protests, which
in many cases iralidate the entire procurement proced{iRadziszewsk&ielina 2011,

274; Rajeh, Tookey, and Rotimi 2015, 24Ui)lustrate these issues &igurel.

Bad selection criteria Unskilled designers Low-quality documentation

Low-quality construction Protests

2
°
B

Cancellation of procurement
procedure

Figure 1 - Effects of bad selectiariteria

Selecting grofessional responsible for thprojecti that is technically capable is thus a

critical activity precedingorocurement foconstructiol Oc hr ana and Hrn|] 2 Sov §
Shalwani 2017, 10Neverthelesghis critical activity is azery challenging task for

procurement officialsas | describe belo{ransparency International 2006, 42; Chong,

Staropoli, and Yvrand@illon 2014, 5; Ruparathna and Hewage 2015, 7; Dodd, Garbarino,

and Caldas 2016, 16)



It is suggested that procurement officials should selewice providers by means

of objective, evidencéased criterigGershon 1999, 11; Arrowsmith, Linarelli, and

Wallace Jr 2000, 440; Dobbs et al. 2013, 5; Costa Jr 2016,HO&gver,devising

objective evidencebased criterianay already be difficult in procurement of gopalsd it

is way moreproblematic in procurement of servig€&mon [1947] 1997, 239; McCue,

Prier, and Steinfeld 2020, 13h what concerngrocurement oérchitectural services,

objective criteria aren somecasesconsiderediseless for theelection okkilled

architectgVolker 2012, 756; Volker and Meel 2012, 2Uhis uselessnessay be

explained by théact that in architecture, evergervicepresents different technical

chdlenges, including physical arégal @nstraints, limited budget, amdl i ent 6 s capaci
Thus, each service would call upon specific competencies, such as knowledge of the legal
framework in forceon the site that will belevelopedor interpersonal skills for dealing

with ill-informed clientgLewis 1985, 222; Larson 1993, 7; Schaik 2010, T4)s type of

ability cannot always be translated into objective critéfialt 2010, 317; Tschumi 2012,

747). Hence depending on theervice evenfrequently usedriteria suchasar chi t ect s 6
experiencer structure of the bidding firnrmay not be suitable f@electng themost

skilled architect(Lewis 1985 199; Volker and Meel 2012, 24; McCue, Prier, and Steinfeld

2020, 13)

Procurement officials have generally responded to this difficuligdmptingtwo strategies.
Theymayignore all subjectivitynherent taarchitecture and select their providers by
thelowest pricein such cases, only minimum qualifications, experience, or financial

viability may bejudged(Strong 1996, 20; Sporrong 2011, 7@Oxherwiseprocurement

officials may reuse dteria that were adopted in past procurement processaally

without questioningthes cr i t er i a 6 spedfioserviceleing procused t o0 t he
(Moreira 2000, 8)Arguably,these twastrategies will hardly result ithe selection of

themost skilled provideavailable(Anechiarico and Jacobs 1996, 132; Sclar 2000, 109;
Fernandes 2016, 133)

As an alternative solutiorof this conundrum, scholars have suggested that procurement

officials should evaluateritically what criteria have already worked in order to base



decisiongegardingheir own procdures(Arrowsmith, Linarelli, and Wallace Jr 2000, 679;
Hudon 2011, 270; Dolsbet al. 2013, 8)his critical evaluation mustonsider
thecharacteristics and the cont@fteach servicéeing procuredHolt 2010, 31819).

It may be argued that investing in bepeocedures andriteria istoo demanding for public
organizations, which are usually confronted to limited budgetaschder pressure

for showing result¢Huitink 2017, 7677). Still, the cost of the procurement process is low

if compared to the cost obnstruction itsel{Sporrong and Kadefors 2014, 626; TCU

2019b, 26) Not investing in selectioaf biddersis thus a waste gfublic money when
construction is involve§ Oc hr ana and Hrnl2Sov§ 2015, 57; R
9).

Given that theyuality of architectural projects faignificant consequences on construction

works, some jurisdictions have implemented regulations establishinguiblat

procurement for architectural services ought to account primaritgdbnical criteria

Someikt ances of such appr oRéalbmeatsuece@n®bec Gover
contrats de services des organismes pulaiasthel.S. Federal regulations on

procurement of architeangineer serviceQuébec 2008, Art. 19; GSA 2018, Art.

36.602)

In Brazil, the regulatory framewodks mai n o b e cgtthegualtyi s not assur
of contracted services or acquired goods; instédoicus on preventing corruptigivotta

2010, 161)As a result, Brazilian rules are uncleegardingthe role of technical criteria in

public procurement ofervices including architectural serviceSome regulations establish

that technical criteria should be the main criteria in procurement of these séBragb

1993) whereas other regulations establish that price should leaimecriterion(MP

2017bf¥.

Partly due tahe contradictionmentioned abovehe regulatoryrameworkgrans, to

procuremenbfficials, a great deal afliscretion for procuring services, espegiatl what

41 will further discuss this topic in Sectidh?2.7.
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concerns the range pbssible technical criteria for selecting biddghssten Filho 2009,
164) This discretion can be seen as a positive feature, giveditieaent servicemay
demand different skills. Howevethe World Bank noted that, inr8zil, decisions
concerning theelectonro f bi dder s gareatfelsyt fsaong0ddde of pr ot e
Indeed,companies often submit protests in public procurement procedures targeting
technical criteria for selectmof biddergFernandes 2005, 98Yloreover thediscretion
afforded by the Brazilian regulatory framework regarding technical critetild be used
as a tool for illicit practice in procurement, such as favoriti¢@astro and Lopes 2004,
223). Thesepointshint that technical criteria aresalientproblem inBrazilian
procurementindeed, yrists andhe Federal Audit Officecknowledge thaechnical
criteria are one of the most troublesome issues iBthagilian public procuremerstystem
(Justen Filho 2009, 413; TCU 2010b, 366)

In regard to procurement of architectural servicégial statistics suggest that most of
thetime procurement officials sait architects ypthelowest pricgFiuza and Mdeiros
2014, 49; MPOG 2017a%uch practiceasalready mentioneds bound to compromise
thequality of the service procurd&ernandes 2016, 133; Guarnieri and Gomes 2019, 2)
Furthermore,lte Brazilian government hagcognizedhe need of reducing risks associated
with public procurementMP 2017a, 3Q)In this regard, it seems useful to expand
theknowledge on technical criterfar architectural servicesot only becausthis matter
can be theubject ofadministrative or judicial protestsut also becauseliasan effecton
the quality of thefinal constructed producFinally, theBrazilian law imposes a self
binding principle on administrative procedufesaganello 2011, 168 his means that
similar criteriaare expected tbe used irprocurement prockures for similar services.

Knowledge of past criteria is thus fundamental in the choice of future criteria.

There is little literatureegardingempirical studie®n sectotspecific procurement, such as
procurement of architectural services, and on issues related to selection of bidders, such as
technical criterigPatrucco, Luzzini, and Ronchi 2017, 248; Trammell, Abutabenjeh,

and Dimand 2020, 665%cholars and the Federal Audit Office ha¢ed the lack of

empirical studies about technical criteria in Brazil, underlining the need of such studies for

11



improving the selection of biddeflsotta, Pres, and Oliveira 2014, 465; Fernandes 2016,
428; TCU 2019b, 49)Thereforemy purposen this study is toanalyze technical criteria

used by procurement officiails Brazil toselect providers dadrchitectural services

In the followingsections | will introduce the main concepts of this study, hamely technical

criteria andarchitectural service$ollowed by a discussion on the concept of judgement

2.2 Technical criter

To start the discussion on technical criteriaust approach thgereralconcept of

criterion in public procurementA criterion can be defineds astandard byvhich

something can be judgedecidedor comparedBaggini and Fosl 2003, 84; Garner 2014b)
Procurement officials use criteria for judging submissieosmparing thenand,

accordingly decidingwho isthe winning biddem a procurementrocedurgCarvaho

Filho 2009, 277; Bergman and Lundberg 2011, 5)

There are many types of criteria that can be employed in the selection of bidders in public
procurement. Some examples are price, legal, financial, technical, ethical, fiscal and
criminal criteria(Manoliadis and Tsolas 2009, 251; UNCITRAL 2014, Art. 9; Semple

2015, 98) Technical citeria arethusone typeamongst many types criteriain

procurement

Scholarly literature defines technical criteriatlaes set of requirementslated to

(a) thequalities of thétem being offered by biddet¢Arrowsmith, Linarelli, and Wallace
Jr2000, 599, 611; Semple 2015, 98&pr instancetheadequacy of a proposed
architectural designto theel i e n t; 6rg¢b) tmetechuical capacities of thedder
(Arrowsmith, Linarelli, and Wallace Jr 2000, 688; Motta 2000, 121; Arrowsmith 2003,

251)71 for instance, personnel experience or past performance

5 The itemor set of itembeing procured carefer toconstruction, goods or servic@B$NCITRAL 2014, Art.
10).
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In Brazil, theframework aw on public procurementetermines thaechnical criteria are
mandatoryin all procurement proceduréBrasil 1993 Art. 27). Thus, even iprice-based
procedures (which will be discussed in SecBatD.]), at least onéechnical criteion must

be assessed during thelection of bidderstherwise the procedure would be illegehese
criteria must be relevant to titem being procured and they must also be as little restrictive
as possible in order to foster economic compefitf@@U 2010b, 366)In Section6.2.2.6l

will present a thorough review of tiBrazilian regulatory framework on technical criteria.

2.3 Architectural services

Since | am dealing witprocurement of architectural services, it is importamhéde clear
whatthese services arBelow | provide an overview ofthat is considered architectural

servicein the context of this study

The practice of architecture involves different tasks, fotient relations to supervision of
constructionLewis 1985, 185; Chappel and Dunn 2016, 14he taskhat is unique to
architecture, distinguisig architects from other construction professionals, is spatial
design, which can be understood as the organizing of physical spaces for sqtiamese
1986, 40; Santos 1988, 17; Holanda 2013, 46; Kohlsdorf and Kohlsdorf 2017, 28)
Thefinal product of spatial design is the projé&B 2013b, 3; Rapoport in Kohlsdorf and
Kohlsdorf 2017, 35)

It is necessary to clarify the conceptpobject sincat will be often mentioned in this
research. In architecture (as wellimgngineering, for that matter), the term project has a
more specific meaning than the way it is used in public administration. In the latter, it is
employed to convey any set ofganized activities intended to produce specific objectives

(Banki 1986¢; Law 2016)n the former, project is a set of drawings amodels indicating

6According to the Cambridge dictionary, fAcompetitiono
to win something or be more successful thansam e el sed or to fAan organized ev
win a prize by bei(Gambridgé Rictidnays2018)n thisitsesi® Iseiploy leothc . 0
meanings. To differentiate them, I owi || refer to the
fipize competitiono.
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measurements of the object that will be constructed by the buildeelless instructions
on how to construct it; it is the result of a id@sactivity (Zevi 1957, 23; Hillier, Musgrove,
and OO6Sul | i vsdorfaddKaéhksdorf 2017, 3&shkn lusethe termprojectin

this research, | refer to the way it is employed in architecture

Architectural services in this study are those related to the practice of spatial design,
theproduct of this practice beirtge architecturaproject.In Englishspeaking countries,
architecture is mainly associatetth the design obuildings(Murray 1994) In Brazil,
howeverLaw 12.378establishes that the profession of architdgebencompasses

the profession of urban planrfeThus a professional working ithese fields is officially
named fAarchit e c tarqatetae utbanisteand theit psofessierr, 0 (
Aarchitectur e amuiteturare breanismuoBrash201L0)Fgro  (
conciseness, | will refer to thprofessionals simply as architects, and to the profession as
architectureThat is the wayhese terms are empley in everyday language in Brazit.

Section6.2.91 will examineBrazilianregulationsconcerningarchitectural services.

2.4 Onjudgement

Oneimportant concept that is connected to technical criteria and to architectural services is
judgementAs mentionedn Section2.2, the concept of judgment is intrinsic to

the concept of criterionln public procurement, procurement officials must use their
judgement at least when performing two tasks. First, for choosing a bidder, they must
devise relevant criteria, considering different and sometaoesadictory objectives,

which I will review in Section3.4. Second, they must evaluate and decide whether a bidder

complies with theadopteccriteria.

Procurement officials should aim for objective judgement in public procurement
(Arrowsmith, Linarelli, and Witace Jr 2000, 440; Sampaio et al. 2011, 584jvever,
objective judgemennh procurementor architectural services may be elusttee to

7 In this sense, Brazil is different from some jurisdictions, such as the USA and Canada, where architects and
urban planners are distinct professionals, working utidesupervision of distinct professional orders.
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thenature of these servic@semos 1986, 7)as | will discusgurtherin Sectiord.1 Hence

a survey on this matter is necessary.
2.4.1 Definition of judgement

The termjudgementloes not hold a universal meanihgphilosophy judgement

traditionallyrefers tothe application of general concept to a particular instaf®gquinas

1960, 18; Kant [1793] 1949, 412; [1790] 2007, 270; Bennett 1966, Thdpact of judging

would then imply two levels: first, theerception level, in which thgerson judging

identifies theobject under scrutiny; seed, the logical level, in which the person judging

applies a concept to that objéetusserl [1948] 1973, 2@1). The truth or falsity of a

judgement would depend on its conformity to external re@iguinas 1960, 18)

However, pilosopher Hannah Arendt pondered that determining the conformity to external
reality may not be straightforward, thus the validity of a judgement would be derived from

its potential agreement by other peopie other words, aarrect judgement would be

based on common sen@aendt [1961] 2006, 217Philosopher Julian Baggimroposed a

yetmore restrictive meaning. Hegues that judgement is the act of reaching conclusions

or forming theories beyond the limits of rational argumé2®46, 61)Hence, i n Baggir
view, a judgement is only necessary when conformoityxternal reality is difficult to

assesd. n this sense, the truth or falsity of a
to facts an @agygini 2016 97)A goodjudgementould be based on

practical wisdom({Baggini 2016, 47)In this thesis, | will adopt theaditional definition

mentioned above, for it eampasses all types of judgement. Stilg different perspectives

on thematteralreadysuggest thathere are different types pfdgementas | will reviewin

the next section
2.4.2 Types of judgement

As suggested above, it is not possible to ladlgadgements only on logic and rationality
(Mills 1967, 167; Simon [1947] 1997, 95; Thaler 80252) Accordingly, t is argued that
there is a continuum ranging from completely objective to complstddjective

judgementgSimon [1947] 1997, 119; Baggini 2016, 113; Pigliucci 201 Thgeobjectivity
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or subjectivity of a judgement woultesn from thething or phenomenon under scrutiny
(Nagel 1986, 5)For instance, judging the taste dfelent types of coffee is different from
judging whether a rod is long enough for accomplishing a particular task with it;
thecertainty produced by these two judgements are not of the same (Wditigenstein
[1953] 2009.235).

For the sake of simplicity, | will adopt in this thesis the classification proposed by Kant.

For him, judgements can be objective, subjective or refle¢fivé83] 1949, 71; [1790]

2007,388) An objective judgement i;isdependsonlyased
on aparticularfeature of the thing being judgédant [1783] 1949, 71)in other words,

thetool for assessing thting being judged is independent from the jufigétgenstein

[1953] 2009, 236)For instance, any person can reasonably uredhe length of a rod by

means of a ruler.

A subjective judgement, on the dKarni[@®mB3hand,
1949, 71; [1790] 2007, 204In this casethe measuring tool and the judge are the same

on

entity (Wittgenstein [1953] 2009,2363 o meone 6s perception of plea

only be assessed by the person feeling the pledsweuld bedifficult to argue about
thecertainty orlegitimacy of such judgements, for there are no universally agreed standards
for them(Wittgenstein in Monk 1990, 405; Baggini 2016, 53pme concepts ipublic
administratiortheories such as perception of red tape or mission valerae)e a matter

of subjective judgemes{Loon et al. 2016, 664; Wright and Pandey 2(BHl),

Finally, reflective judgements would be those in between objective and subjective

judgements. They regard things and phenomena for which there is no universal law

applicable to them, but they are (Kaoit entir el

[1790] 2007, 88 89). The judges expected tareatea mentaimage of what the concept
being judged ought to be, but such image is not universally acqgztet[1790] 2007,
278; Wittgenstein [1953] 2009, 239)hus, in such cases, the judge nuss his thinking
faculties, basgon his interpretation of the thirag phenomenobeing judged, to apply a
concept to i{Kant [1790] 2007, 234; Coleman 2018, 15Bne legitimacy of reflective
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judgements depend on how versed the judge is on the matter under S¥kittiggnstein
[1953] 2009, 239)Moral questions are typically the matter of reflective judgemigtasat
[1788] 1949, 252)For instance tiis not possible to judge the fairnessofcalledracial
quotas in Brazilian universities based on facts and logic alone, but it is not a matter of
individual perception eithefVelasco 2009, 136; Baggini 2014, 126)

For clarifying the classification above, it might be helpful to provide some examples in
the context of public procurement. In procurementgofessional services, it is often
required that biddsmprove they are membeof their professional order. Evaluating this
criterion requires an objective judgement, no interpretatioeesledor such assessment.
On the other hand, evaluating the aesthqualities of groposed design implies a
subjective judgementor each person may perceive these qualities differently. Finally,
devising a criterion that is relevant to the item being procured requires a reflective

judgement, for there is the need &in interpretation of what would be a relevant criterion.

2.5 Synthesis of the research problem

In this chapter, &rgued thatechnical criteria for procurement of architectural servares
an importanissue given the amount of public money spent instauction worksScholars
andthe Federal Audit Officlave noted the need of empirical sasdconcerning criteria
for thechoice of biddersised inprocuremenproceduresn Brazil. The purpose of this
study is thugo analyze technical criteria used fapcurement officials in Brazil teelect

providers of architectural services.

As reviewed abovd will use the term technical criteria as the set of requirements in a
procurement procedure that is related to the characteristics of the serviceffezigdpr to
the capacities of the biddesschitectural services in thisquiry are those serviseelated
to spatial design, which in Brazil must be performed by arckit€ethnical criteria must
be relevant to the service procur&tierefore procurement officials must judge what
would be a relevant criterion given the service procured. Howdrgjudgement may not

be an objective judgement ; it often requires
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relevance and of different procurement objectiVdss interpretation afforda great deal
of discretionto procurement officialsGiven the issuef discretion, the theory of street
level bureaucracy seems to provide a useful framework for this resBatah this point,
we have nsystematiknowledge on with architectural services are procurédw they
are procuredor what technical criteriare employed. intend to fulfill this gap with this

study.

In the following chapters, | will provide a panorama of concepts related to public

procurement, and | will take on the matter of what technical criteria are in the context of
architectural service | will then present the streédvel bureaucracy theory, which

emphasizes the discrepancy between intended policy and practices. According to this

t heory, such discrepancy Ressarchaduéstonsdiewn by of fi
from this theory dcus on this discrepancy. Hence, | will review intended policy on

procurement of architectural services, followed by a review of practices in procurement of
architectural services. To obtain information on practices, | perfodo@gnentary

research followd by content analysiResults confirmed the expected discrepancy and

corroborated the usefulness of the theory in public procurement research.
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3 Literature review on public procurement

Public procurement iacomplex subject by its own nat{@ECD 2006, 4; Prier and
McCue 2009, 352philosopher Bertrand Russell contended thgad@d way to deal with
complex sufect is by identifying its components and anahtggthem separatefyn Eames
1969, 58) Thus, in this chaptdrpropose to introduceeparatelyhe concepts related to
public procurementvhich arerelevant to this researchwill proceedfrom thegeneral
definition of public procurement to the specific conceptypies of citeriain procurement
including thenecessary concepts in betwe@&he concepts presented therein are drawn
from my review of the literature on public procuremenhteywill be used elsewhere in this

research, especially in the analysis of the Brazilian procurement system.

3.1 Definition of public procurement

An important question arises in public administration prior to the matter of public
procurement, which isigher a pwblic organization should obtaitemsby contracting out or
by means of irfhouse productiofMcAfee and McMillan 1988, 146; Sclar 2000, 128; Deis
et al. 2009, 152)Public procurement startshenthe choice otontracting outs made
(McCrudden 2007, 3; Alencastro, Fuertes, ®Wfittle 2017, 11)It can thus be seen as
interface between the public domain and the private domaimgays ofvhich the state is
capableof obtainingitemsthat are necessary for delivering policy gqélastro and Lopes
2004, 33; Hudon 2013, 59N Figure?2 | illustratethese choices and thelation between
public and private domain¥et, it would be too restrictive to imply that tipeblic domain
only contracts out with the private sectdon-profit organizations and other pubkatities
may also be providers of goods and services fostidte(Sclar 2000)
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PUBLIC DOMAIN PRIVATE DOMAIN

Need of goods and services

Choices

In-house production Contracting out

leads to

Public procurement

. sells ' . .
—> Goods and services T T Private providers

Figure 2 - Choices for obtaining goods and services

Scholars generally define public procurement as the set of activities by which public
organizations buy items needed for their functi@@@ershon 1999, 3; Arrowsmith,
Linarelli, and Wallace Jr 200Q2; Thai 2001, 16; Arrowsmith 2003, 2; McCrudden 2007,
3; Prier and McCue 2009, 330; Arsenault 2012; Ibem and Laryea 2014, 13; Chong,
Staropoli, and Yvrand&illon 2014, 2) The items to be procured are referred to as

the subject matter of procuremefiiNCITRAL 2014, Art. 10) There are three categories
of subject matteof procurementhat can be procured: construction, goodsserdices
(Beviglia=Zampetti 1997, 278; Arrowsmith 2003, 2; UNCITRAL 2014, 5; Massamba
Débat 2017, 2®@1). Each category comprises items with very different levels of
complexity. For instance, thmategorygoodsstraddles from sophisticated items, such as
defense airplanes, to common objects, such as toilet paper. The propessudang a
simpleitem should usually be different from tipeocess for procuring a complex one.

Nevertheless, judging the limibetween simple and complex is not straightforward, and
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such judgemestare ofterthe result oprocuremend f f i ioter@rdtatiod on thenatter
(Schapper and Malta 2011, 2).

The termprocuremenmmay encompass the general concept of activities to acquire items, or
it may designate one specific procedure for acquiring i{@aski 1986b) To avoid

confusion, when | refer tthe latterin this thesisl will call it a procuremenprocedure or
simply procedure

Public procuremeris led byprocurement officialsvho are theeivil servants in charge of
buyingitemsand of making sure their organizations comply with procurement regulations

(Thai 2001, 29; World Bank 2016, 13lthough their responsibilities may vary from one
jurisdiction to another, their goal i's Ais t
of production and supply chain management so that operationsrcamoothly and
continuousl y wit ho (Steinfelch2017,B8t2Procurementofficels r upt i on
may be in technical positions as well as in management pogilibas2001, 3031). They

work for governmental organizations, which designategbrocuring entitieS(lUNCITRAL

2014, Art. 2)

In the field of public administration, some authors see public procurement only as an
implementation tool, comprising standard procedures designed by the government to
achieve ts goalgyWilson 2000, 133; Howlett 2011, 28pther authors, however, argue that
becaus@ublic procurement offers@int y of room for procurement
eachprocuremenprocedurecould be seen as a second design phase of procurement
policies(Brown, Potoski, and Van Slyke 2006, 325; Vohnsen 2017, TB&)concept of

discretion is very important here, for it is embedded in public procureftddi@I TRAL

2011)Pr o c ur e me riscretoh Wwould de@ehpisniarily on the regulatory

framework in plac€Arrowsmith, Linarelli, and Wallace Jr 2000, 7%)will elaborate on

theseconcepsin sections3.3and5.2
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3.2 Theoreticalensin public procurement

Given thecomplexity of public procurement, a theoretical lens omthger may help
understand itResearch in public procurement often bypass theatetiodels when a
theory is usedscholaranmost often employ economic theori{@ynn and Davis 2014, 150;
Koala and Steinfeld 2018, 282; Trammell, Abutabenjeh, and Dimand 2020 Jt661)
argwed, nonetheless, that an appropriate theoretical model to explain any organizational
activity (Simon [1947] 1997, 149nd, more specifically, public procurement, would be
thesystems mod€IThai 2001, 17; Snider and Rendon 2008, 3Zh)s model explains any
process by sequence of elements, comprisimguts, conversioroutputsandoutcomes
Applied topublic procurementhesystens modeloffers an overarching framework
encompassing thmost important elements of theocurement processputswould be
public money and public officials e f, doroverdios would be thgrocurement procedure
itself, which can be subdivided in many stépsre on this subject in Secti@n7); outputs
would be thegoods or services availablettee procuring entityby the end of a

procurement procedurehile outcomesvould be theachievementofthpr ocur i ng
goals thus improving its legitimacy for instance, distributing medicine to tless

fortunate anadtonsequentlyeducing mortaty rates

The systems model is easy to understand, but it downplaysl¢hef policies and
regulations in public procuremenits shapes ofthe procurement procegérrowsmith,
Linarelli, and Wallace Jr 2000, 13)olicies and regulations have a strong influence on
theoutcomes. For this reason, Ti2001, 18)and Snider and &don (2008, 320)propose
theoretical modeldrawn on the systems modehich incorporate policies and
regulations. Such models suggeeb types of inputs in procurement procedures. The first
would be policiesand regulations on procurement whate imposed bpolicymakers

while the second would betleel | ocati on of money and of

procurement procedurdsprovide a synthesis of these modelsFagure 3.
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Conversion Outputs Outcomes

AAchievement
of goals

APolicies and AProcurement
regulations procedure

AAvailable goods
or services

AMioney and
workers'
efforts

Figure 3 - Systems model applied on public procurement

(based on Thai 2001 and Snider and Rendon 2008)

Thesynthesisabove, however, stiloesnot account for all complexities in public

procurement. Workforce skillsnd enforcement, for instance, &etorsthat may steer
procurement procedur es6 o intludealiretementsthat me s c hol
influence procurement procedurespags of aprocurement syste(mot to be confused

with thesystems model). | take on this subject in the next section.

3.3 Procuremensystem

A procurement system can be defined as the sestsiiments whiclestablislesand
influenceshow procuremenproceduresre carried out in a jurisdictigiPrier and McCue
2009, 332; Armeanu 2011, 18B8cholarly literature usually includ&aws, the workforce,
organizatiorandactiities asinstruments of a procurement systérhai 2009, 20; Prier
and McCue 2009, 333Arrowsmith, Linarelli and Wallace Jr propose to analyze
procurement systems layganizingthem intotwo conceptsprocurement environmeand
regulatory framework2000, 18) | will employ this divisionin this research, for it gives
proper attention to the regulatory framework, whictegardedas the most important

element of procurement systems.
3.3.1 Procurement environment

An adequate procurement environment is supposbkdanthredeatures: enforcenent of
the regulatory framework, functional organization of procurenacapable personnel
with good working conditiongArrowsmith, Linarelli, and Wallace Jr 2000,119; Thai
2009, 910). I reviewthese features below.
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3.3.1.1 Enforcement

In what concerns enforcemaeanftthe regulatory frameworkwo enabling fators stand out
in the literature: the presence ofiadependent oversiglentity for procuremenf{Estache
and Foucart 2016, 22ndthe provision of transparent proceduf@srowsmith, Linarelli,
and Wallace Jr 2000, 75; Haber 2017, 146; Tran, MoleaadrKolli 2017, 785)
Manifestly, these factors depend on political will to implement thetmch means
procuring entities and procurement officiauallyhave limitedinfluenceover them
(Arrowsmith, Linarelli, and Wallace Jr 2000, 18; Estache and Foucart 2016, 22)

3.3.1.2 Organization

With respect tohe organization athe publicprocuremensystem it conceris how
procurement is structured in terms of adistiative units and how activities are performed
(Arrowsmith, Linarelli, and Wallace Jr 2000, 19Wwo characteristicef the organization of
procuremenappear as desirablEirst, centralization of procurement is regarded as a way
to improve efficiency, since it would reduce duplication and fragmentation of activities
(Glas, Schaupp, and Essig 2017, 583} suggested thaentralizatiorshould be
implemented by means ofcantral office for all publipurchasingOECD 2015, 10; Haber
2017, 149)Second, keepingrocuremenproceedingss simple as possible is seen as a
way to encourage thmarticipation ofnew bidders and thus strengthesonomic
competition(Gershon 1999, 4; Dini, Pacini, and Valletti 2006, 302; NakabayasBi 260
Lahdenpera 2013, 415; OECD 2015, 8; World Bank 2016, 19; Saad 20165#39ljcity
could be achieved by means tdredard practices and performance meadq@esshon

1999, 4; Schapper, Malta, and Gilbert 2006, 12; Watermeyer 20085 wjell as bjective
criteriafor selecting bidderéArrowsmith, Linarelli, and Wallace Jr 2000, 440; Lynch
2011) However, centralization and simplicity conflict with policy studies unidieid
theneed for contexsensitive policiegFischer 1990, 217; Wilson 2000, 342; Coletti 2013,
89). Sinceeachprocuremenprocedurenay be egarded as a second design phase of
procuremenpolicies(Alexander ad Richmond 2007, 54; Kosar 2011, 300; Vohnsen 2017,
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137), procurement officials can be caught between these contradictory(idéésis
2000, 315; Murray 2009, 94)

3.3.1.3 Personnel

In regardo personnelscholars metion thatindependentskilled procurement officials
holding a high level ointegrity as well as specialized knowledge axperiencere a
necessary condition for a wélinctioning procurement systefArrowsmith, Linarelli, and
Wallace Jr 2000, 20; Cox and Ireland 2002, 414; Sporrong and Bréchner 2009, 26; Tran,
Molenaar, and Kolli 204, 783) In this line, there is a tendency to consider that
procurement officials ought to be highly trained professioftaisdge 2000, 22)in many
jurisdictions, howeveithe work of procurement officials still regardeds a clerical task,
consequently little attention is givenitaproving their skillCdlender and Matthews

2000, 281; Thai 2001, 4@1).

Reflecting this lack ohdequate traininghere is often a mismatch between procurement

of ficial sd skil |l qFeldnmad 1989h7®)urtherm@es pazuresnenb i | i t i e s
officials are often overworke©ECD 2000, 13and theyhave difficulty in dealing with

the extent and complexity of most procurement regulatiBoggy et al. 2006, 240; Prier and

McCue 2009, 352)as well aswith thecontradictions between primary and secondary

procurement objectivg8eviglia=Zampetti 1997, 274; Flynn and Davis 2015, 1id)ich |

will discuss in Sectio.4. It is revealing of these difficulties that procurement officials

consider as their most important tasks thoseaelat compliance with rules and assuring

coherence within their procedur@dcCue, Prier, and Steinfeld 2020, 10)

As discussed abovanplementing an adequate procurement environment can be very
challenging In reality, procurement officialsusually overworked andcking skills,have

to balance between respecting their budgets, reaching primary and secondary objectives,
andcomplying with complex lawgThai 2009, 2; Bergman and Lundberg 2011, 5;
Schapper and Malta 2011, Hydon 2013, 62; McCue, Prier, and Steinfeld 2020, 13)
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3.3.2 Regulatory framework

Regulatoryframeworkcan be defined as the set of legal rules in a jurisdiction applicable to

a certain subjedNRGI 2015, 2)Public procurement regulatory framework is considered
thedetermining shaper a@he procurement system in each jurisdicti@arowsmith,

Linarelli, and Wallace Jr 2000, 13; Thai 2001, 17; Prier and McCue 2009,3368¢

public procurementis framedlayd mi ni st r ati ve | awactiorspnusbbeur e ment
bounded by therocurementegulatory frameworkForges 1991, 77; Castro and Lopes

2004, 32; Mello 2010, 76; McCue, Prier, and Steinfeld 202@0f)thisreason] will

discuss this topim further detail

Regulatoryframeworks vary on their level of prescription for procurement procedures.
They may be situated in a continuum going from a maximalist appneldttinga highly
regulated and detailed framework, to a minimalist appraaflectinga deregulated
framewak that leaves a lot of discretion in the handpraicuremenobfficials (Schapper,
Malta, and Gilbert 2006, 21; Rosilho 2011, Zlhe ideal framework should strike a
balance betweetwo issues that are inherent in public procurement: preventing tomup
and reducing red ta&clar 2000, 155,157; Wilson 2000, ix; Thai 2001, 26; Armeanu
2011, 181; Saad 2016, 428jiscuss these two concepts belanawing from scholarly

literature on these matters
3.3.2.1 Corruptionandred tape

Although not consensual, a standard scholarly definitiomwiptionis the misuse of

public funds for private gain&arzon 2006, 400; Atkinson 201447). Since procurement
is one of therincipalways by which governments spend public funds, it is fertile ground
for corruption and corrupt activities may take planeany phase od procurement
procedure(Low, Mattoo, and Subramanian 1997, 226; RAskerman 1997, 31; Thomas
et al. 2000, 229; Dorée 2004, 147; Transparency International 2006, 7; OECD 2009, 9;
Hudon 2011269; Sancheraells 2014, 5,11; Boisvert and Lacroix 2015, 12; Reeves
Latour 2017, 257)Due to thevulnerability of procurement to corruptipa strictregulatory

framework determining how each activishould be done and establishing heavy oversight
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proceduresmay be preferre@Burguet and Che 2004, 61; Berkovich 2015, 16; Reeves
Latour 2017, 267)Howeve, too much legal prescription leads to red t@hechiarico and
Jacobs 1996, Schapper, Malta, and Gilbert 2006, 6; Prier and McCue 2009, 352)

Red tapes usually defined in thacademiditerature as rules that impose a burden but that
are ineffectivgKaufman 1977, 5; Bozeman 2000, 2; Pandey and Scott 2002, 567;
Bozeman and Feeney 2015, 46ke corruption, itis also seen as an intrinsic charéaste

of public procurementKelman 2005, 10)Red tapeén procuremeninay becreatechot

only for fighting corruption, but also for reaching secongancuremengoals of

the public administratiorfWilson 2000, 315, 326; Walke&nd Brewer 2009, 425; Schapper
and Malta 2011, 1)Red tapéncreases transaction costs for bidders, which in turn reduces
economiccompetition(Nakabayashi 2009, 97; Mamavi 2015, 53; World Bank 2016, 33)

3.3.2.2 Finding a balance

The quest for a balance between too much and too little regulation has been going on for
centuriegMill [1859] 1978, 5) From theprecedingdiscussion, one may understand that
thefocus ofmaximalist approadasin public procuremeris prevening corruption

whereas irminimalistapproachest is reducingred tapeCritics of themaximalist
approachote that itreduces the flexibility of the process, so goods and services that are
not standardsuch asrchitecturakervicesmustbe procured by the same methodgedfor
standard onesuch as office supplig&nechiarico and Jacobs 1996, 132; Schapper, Malta,
and Gilbert 2006, 10; Rosilho 2011, 20Bhe maximalist approach is also accused of
redudng the efficiency of th@rocuremenprocesgfRoseAckerman 1997, 46; Fenech and
Petit 1998, 31; Gershon 1999, 14; Wilson 2000, 323; Pandey and Moynihan 2006, 130;
Schapper and Malta 2011, 3; Lahdenpera 2013, @idbpf limiting innovation

(Obwegeser antfitller 2015, 2) Moreover, the costly formalities imposed by maximalist
approachemaynot alwayseefficient in reduang corruption(Anechiarico and Jacobs

1996, 172; Hira 2016, 13)

Given the arguments above, some scholars suggest that the future of procurement is in
thehands of minimalist approael(Lawther and Martin 2005, 212; Kelman 2005, 16;
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Schapper and Malta 2011, Bjowever, without oversight, minimalist appiches may
worsen the problems related to corruptfbludon 2011, 270; Schapper and Malta 2011,
14; Stazyk, Pandey, and Wright 2011, 6@&)ich would point back to a focus on its

prevention. | illustrate this paradox &igure4.

Decreasing
control by
minimalist
approach

Need to

reduce red
tape

High levels
of
corruption

Need to
reduce
corruption

Increasing
control by
maximalist
approach

High levels

of red tape

Figure 4 - Paradox of regulatory framework approaches

To circumvent thigssue Hira (2016, 3)proposes minimalist approachased on

reinforced accountability, meaning thmanagers will be given ample discretionary powers,
but their decisions will baudited Neverthelessaudits also reduce public sector
performancéAnechiarico and Jacobs 1996, 149; Estache and Foucart 20,160 23)

thesolution for an idealegulatoryframework may lie outside the level of prescription

It is generally accepted that too mucimizol leads to a focus on activities that are not

theprimary activities of public organizatioisAnec hi ari co and Jacobs 19
2013) Decreasing control impliemnlargingthe discretionary powers of public officials.

However, scholars warn that an increase in discretionary powers ought to be provided only

to public officials whose level of professionalism is h{ginrowsmith, Linarelli, and

Wallace Jr 2000, 20; Fabre 2014, 17®)erefore, the balance between maximalist and
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minimalist approaches foegulabry frameworks would depergrimarily on procurement
of f i levelaflp®féssionalism.

Becauserganization membetsave differentevels of professionalism iajurisdiction

(Coélho and Fernandes 2017, §9tis very difficult to devise aegulatoryframework that
would address the needs of evprgcurirg entity. This difficulty has lel to neverending
regulatory reforms thaiscillatebetween the maximalist and the minimalist approaches
(Wilson 2000, 342; Schapper, Malta, and Gilbert 2006, 13; Pegnato 2008hé&)onstant
reforms ofprocurementegulatory framework come with additional problems related to
thelearning cuve costs of new rulegSclar 2000, 4445). Some scholars suggebkusthat
policy-makersshouldinvest inimprovingprocurement official@ i nt egr iinstgad and s ki
of endlessly reforming theegulatoryframework in their jurisdictiorfArrowsmith,

Linarelli, and Wallace Jr 2000, 22; Beth 2005, 106; Schiele and Mccue 2006, 317; Lipsky
2019b)

3.4 Objectives in public prarement

One important characteristic of public procurement, which distinguishes it from private
procurement, is that one of the parties involvede procuring entity is expected

to represent the public interg®ewey [1927] 2016; McCrudden 2007, 3; Dotti, Lopes, and
Villac 2014, 35) Policy-makerscanthus use public procurement as a tool for
theimplementation of policies that have no direct relation to the subject matter of
procuementi in other words, outcomes of procurement procedures may go beyond
theprocuring entit y(@ha200L, g7aMcCrudddeni2@n a76; goal s
Alencastro, Fuertes, and Wilde 2017,.14¢cordingly, policies on procurement may
require that procurement officials rdweiwvo types of objectives: primary aedcondary
objectivegArrowsmith 2003, 325; Richard 2003, 105; Fabre 2014, 172; Guarnieri and
Gomes 2019, 2)

Primary objectives are those related to the price and to the quality of the subject matter of

procuremenfArrowsmith 2003, 325; Armeanu 2011, 18B) this regard, it isonsensual
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amongst scholars thptiblic procurement main primary objective shouldheepurchase of
items that offer optimal value for procuring entities, and that a high leeslosfomic
competition is the best wag achieve such efficient allocatiofr@sourcegMill [1859]
1978, 94; Bevigliazampetti 1997, 274; Sclar 2000, 9; Collins, Tiadck, and Winter
2003, 18, 143; Abramo 2005, 127; Chong, Staropoli, and YvfBiitben 2014, 2; Boland
2017, 40)

Secondary objectives are those related to policy objectives aiming the common good,
without necessarily having a relation with the subipeatter of procuremeriBeviglia-
Zampetti 1997, 275; Arrowsmith 2003, 325; Guarnieri and Gomes 2018,tBjs vein,
public procurement has been increasingly emp
strategic goal¢Staples and Dalrymple 2016, 222; Glas, Schaupp, and Essig 2017, 573;
Guarnieri and Gomes 2019, 13pme examples of secondary ahiges are economic
developmentfostering innovation, improving sustainabilityr affirmative actions
(Transparency International 2006, 17; Chong, Staropoli, and Ywfitida 2014, 2;

Dodd, Garbarino, and Caldas 2016, 1; GuarnieriG@oohes 2019, 20Different
organizations and jurisdictions have different priorities concerning their primary
andsecondary procurement objecti&happer, Malta, and Gilbert 2009, 100;
Ruparathna and Hewage 2015, 4; Glas, Schaupp, and Essig 20195;344Cue, Prier,
and Seinfeld 2020, 12)Therefore, procurement procedures fordgame subject matter

of procurement may vary from one procuring entity to another.

3.5 Transparency in public procurement

Transparency is an issue that permeates all sphetlespfblic administation (Bernier

2012) It refers toproviding to the publidi t dbgedives of policy, its legal, institutional,

and economic framework, policy decisions and their rationale, data and information related

to monetary and financial policies, andthe r ms of agen ®{(OEGDS account a
2002)
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Although transparency is not th&ain focus of this research, it is an intrinsic element in
public procurementArmeanu 2011, 186; Thai 2017, 1B)is usually seen as a positive
trait, not only because it is related to reducing corrugii@arzon and Hafsi 2007, 71; Hira
2016, 3; Mourdo and&tu 2014, 76)but also for its beneficial effects on democracy and
society(Arendt [1948] 2002, 529; Crick 2002, 98) this regardtheBrazilian government
stated that the main goal of isocurement regulations is transpare(®sasil 2018c)

Yet, to yield positve results, transparency must go beyond just providing data; it must

provide information in @aimely manner that is accessible by the publi©é Nei IlIn 201 3)
other words, concerned parties should not only be able to gefah@mation they want

when they need,ithey should also be able to understand this inform@Bemier 2012)

Regulations for providing transparenicypublic procuremenrdre usually associatevith a

maximalist regulatory framewolilArrowsmith, Linarelli, and Wallace Jr 2000, 79hey

arethusr el ated to a reducti on iwhichmaydeadudessment of f
efficiencyin procuremenproceduregEpstein 2008, 20; Keeler 2013, 184)

3.6 Project delivery methods

One specific featuref procurementor construction and its corresponding architectural

and engineering servicesthat there may be differepossibleproject delivery methods

depending omhe regulatorframework in placeA project delivery method can be defined

as Athe process by which a construction proj
c o nst r(Touwdanet&l62011, 3Project delivery methods should not be confused with
solicitation methods, which will be explained on Sec8dh Project delivery methods

public procurementoncern the choice of outsourcing design and construction separately or
together(Park and Kwak 2017, 281)

Two project delivery methodstard out inpractice for public procurement: the deslyd-
build approach (DBB) and the desibunild approach (DB)(Touran et al. 2011, 10; Park

8n the Brazilian egulatory framework, DB is referred toiategrated contractinfcontrataco integrada
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and Kwak 2017, 281)hese twanethodsespeak theelation betweeronstruction and
design construction pragoposes a preliminary design of ith&astructure or building to be
constructeqRegan, Love, and Smith 2015, 411; IAB 2013bJAd }Xhis context, dsign
refers tathe production of architectural and engineering drawings and specifications

other words, it refer® the production o& project

DBB is regarded as the traditional approach for procurement of constr(idtidon 2011,
271; Touran et al. 2011, .3y means of DBB, procuring entitiesrcdecide whether to
produce therojectin house or to contract it out. When they decwedntract out
theproject the procurement prodareis split in two, one for therojectand one for
theconstruction. In this case paofessionabr afirm is selected foproducingthe project,
while acontractor is selected in a later procurement mhofor the constructioriDavis,
Love, and Baccarini 2008, 8; Touran et al. 2011, 3; Ruparathna and Hewage 2015, 3;
Alencastro, Fuertes, and Wilde 2017,.123ing DBB, procuring entitiegre supposed to
havea goodnotionof what the building or infrastructure will cost before engaging in
the procurement of constructidiPark and Kwak 2017, 280)yhe mam drawbacks are that
the delivery of the infrastructure or building may take too long, since DBB implies two
procurement prockires and thaDBB does not encourage thembination of skills
amongst the design and the construction tg@uparathna and Hewage 2015, 4)

In DB, design and@onstructiorare one integrated process, which should be based on
theneeds specified by th@ocuring entity. In this case, there is only one procurement
procedure, in which procurement officials choose the firm responsible for batbsigs

and the construction, usually referred to as the ddsugder (Davis, Love, and Baccarini
2008, 10; Touran et al. 2011, 4; Alencastro, Fuertes, and Wilde 2018i1& in DB

there is only one procurement prdaeg this approach is seen as a way to produce results
more quickly(Touran et al. 2011, 18Nevertheles, DB implies more risk for
theprocuringentity, given thathe absence of grojectwhen the process is started means
amge opportunity for extra claims by the desilguilder (Ruparathna and Hewage 2015,

4).
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The choice between DBB and DB dependsonly on the acceptable level of risk, but also
on what is legally feasible given the regulatory framework in pl&oaran et al. 2011, 23;
Park and Kwak 2017, 281pespite its potential benefits, Di#as not allowed under

Brazilian regulations until the adoption of Law 12.462, in 2011, and it remains restricted to
certain needs of the governméBtasil 1993 Art. 9, 2011a; Albuquerque, Mendes Primo,
and Pereira 2015, 835histopicwill be further reviewed on Sectid2.4

3.7 Phase®f public procurement

The process of public procurement can be quite complex, especially in jurisdictions

adopting a maximalist approach. For a better understanding of the process, scholars propose
to divide it into phase@Ruparathna and Hewage 2015, 9; Alencastro, Fuertes, and Wilde
2017, 11) The phases of procurement are sets of activities that the procuring entity has to
take sequentially to obtain the subject matter of procure(Remarathna and Hewage

2015, 3) These phases may be summarized in three main stefgmirgractual phase,

selection phase aratiministration phas@rrowsmith, Linarelli, and Wallace Jr 2000,,1)

as | illustratan Figure5.

2 . Selection phase
(procurement proceedings)

1 . Pre-contractual phase 3 Administration phase

comprises
comprises
comprises

= needs assessment

+ definition of requirements

+ determining solicitation
methods

+ determining awarding
process

= soliciting bidders

+ selecting bids

* negotiating

* signing the contract.

= monitoring delivery

= arranging for payments
= applying sanctions.

+ devising criteria

+ securing funds

+ preparation of documents

Figure5 - Phases of procurement
(based on Arrowsmith, Linarelli, and Wallace Jr 2000)

The precontractual phase involves needs assessetification of the subject matter of
procurementdetermining solicitation methods, determining awarding m®devising

selection criteriasecuring of funds, and preparation of procurement documents.
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Theselection phase involves soliciting bidders, seleaiurgmissions presented by bidders
as well & negotiating and signing tleentractd this phase is referred to pgcurement
proceedingsTheadministration phaseomprisesnonitoring the deliverpf the subject
matter of procuremenarranging for payment and applying sanctions if needed
(Arrowsmith, Linarelli, and Wallace Jr 2000, 1; Fazekas, Toth, and King 2013, 10; Ibem
and Laryea 2014, 16; UNCITRAR2014, Art. 2; Ruparathna and Hewage 2015, 4;
Alencastro, Fuertes, and Wilde 2017,.Hrocurement officials devise criteria during

the pre-contractual phasencluding them in the procurement documeatsd theyjudge

bi dder sd ¢ o mp ldurmgtioeselectanphasec r i t er i a

3.8 Solicitation methods

Solicitation methods refer to the way the procuring entity solicits proposals from bidders
(Arrowsmith, Linarelli, and Wallace Jr 2000, 45®epending on theegulatory

framework, there may be a largeesprum of methods availab{&rrowsmith, Linarelli, and
Wallace Jr 2000, 459; Thai 2009, 18he most common methods #i¢ open tendering
whichis open to any person or firm interested in submitting a bid; (2) request for proposals,
in which the procuring entity invites a restricted numbeprefqualified bidders to submit

a proposal; (3) request for quotations, in vaHicms are invited to subméprice for a
specified offthe-shelf good; (4) single source procurement, in which there is only one
person or firm available for providing the good or service pro¢yEgalectronic reverse
auctionsjn which firms successively submit Isidising an oline tool during geriod of

time; and (6)prize competitions, which are uden some jurisdictions for thgurchasing of
services that demand creative inpitrowsmith, Linarelli, and Wallace Jr 2000, 45®;
Arrowsmith 2003, 295; UNCITRAL 2014, Art. 27)

The best methodiould depenan the nature of theubject matter of procurementithin
the limits provded by the regulatory framewo(khai 2009, 31)For instancethe Brazilian
law allowsopen tendering for the procurement of any subject m@tasil 1993 Art. 23 8
4). However, pocurement officials may prefer to emplaverse auctionsvhich are

simple than open tenderingpr buyingoff-the-shelfgoods; or they maybe better off using
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single sourc@rocurement for the restoration of a work of Bdth methods are also
provided by the Brazilian lam such casegranting discretion to procurement officials on
this matter The choice obolicitationmethodis an important tasik procurementfor it
determines the pool of psible bidders and how tk@nner will be selectedncluding

thetechnical criteria used for selecting th@Ruparathna and Hewage 2015, 6)

3.9 Typology of criteria in procurement

According to scholarly literatureriteria for selectng biddes andawarding a contract in
public procurement may be classified in tdimensions(1) according to their usehey
can be qualification or evaluation criteria; andg2¢ording to their naturéhey can be

price and notprice criteria | review these categesin this section
3.9.1 Qualification and evaluation criteria

According to their use riteria in public procurement may be classifiedvio categories:
qualification criterisandevaluation criterigArrowsmith, Linarelli, and Wallace Jr 2000,
585, 600; Mello 2010, 5884; UNCITRAL 2014, Art. 9, Art. 11)

Quialification criteria are those usedfilter out bidders who would not be able to deliver

the item being procurédThus, these criteria are applied on the past or present situation of
bidders to determine their gibility to a particular procuremeptrocedurgArrowsmith,
Linarelli, and Wallace Jr 2000, 689; Manoliadis and &as@&009, 251; UNCITRAL 2014,

Art. 9). Experienceof the workforcevould be an example of qualification criterion applied

to thepast situation of a bidder, whis¢ructureand available toolss anexample of
qualification criteriaapplied to the present situation of a bidfMotta 2000,121; Semple

2015, 98) Qualification criteria are very important because they have a strong influence in
the degree of economic competition in procureniBetiglia-Zampetti 1997, 281; Stake
2017, 1160

%1n Québec, qualification criteria corresponctt@ n di t i o n s , dcéoadihgrio th&egldmiert sut ®
certains contrats de services des organismes puf@iugbec 2008, Arb).
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Many types of qualification criteria can be employed in public procuremepéndingn
the regulatory frameworf@Arrowsmith, Linarelli, and Wallace Jr 2000, 587; Fiuza and
Medeiros 2014, 11)or instane, the European Union rules on public procurement
establish that legal, financial and technical criteria should be usplkiéy bidders
(Semple 2015, 98)rhe United Natios, in their model law for public procurement,
proposs the inclusion of ethical, fiscal and criminal criteria as qualification criteria, in
addition to theaforementioned ond&JNCITRAL 2014, §10).

Evaluationcriteriat®, on the other hand, are used to assess which submission offers the best

value for money for the procuring enti@&rrowsmith, Linarelli, and Wallace Jr 2000, 598;

Burger and Hawkesworth 2011, 92; UN®AL 2014, Art. 11) Evaluation criteria

comprise mainly price and technical criteria, irusome cases theyay also include

factors such as biddersdé6 financ(Areowsmithapabi | it
Linarelli, and Wallace Jr 2000, 600, 674; UNCITRAL 2014, Art..11)

Arrowsmith, Linarelli and Wallace Jr provide a clear explanation of the difference between
gualification criteria and evalwuation criter
sense, in order to compare or rank offers. Qualification factors aeppld¢d in

thisfashion. A firm's qualifications are judged against some standard and not relative to
thequal i fi cat i o 2800, 680)Ewaltuation critefiaiare thgs @pplied on

b i d debmisstonsgor a procurement procedure, whereas qualification criteria are

applied on bidders themselvégrovide a summary of the categories of criteria according

to their use o ablel.

101n Québectechnical evaluationriteria correspond to r i t éwvalaasion deda qualitéaccording to
theReglement sur certains contrats de services des organismes fGhlésec 2008, Art. 5, 6°)
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Tablel - Categories of criteria according to their use

Categories Y | Qualification Evaluation
Function To filter ou't bidderg who \(vould not be | To assess which submissior! offer§
able to deliver the item being procured | the best value for the procuring entity
1 Legal
M Financial
M Technical 1 Price
Types 1 Ethical M Technical
1 Fiscal
1 Criminal

The terminologyreviewed abovehowever, is not consensual amongst scholars. For

i nstance, Manoliadis and Tsolas name qualif]i
eval uation crit 2009@251lpsHabhwaempktoyserhaocterm
criteriao for (200038t Wpeékeof aodi Meril aapply th
criteriao to qualificat i waationcnterig2el2,i2&27), and Aaw
Semple refers to qualifi 2015 98)dfontnimizé er i a as
confusion in thepplicationof these concepts, | will stick to therminology suggested by

the United Nations in their model law on public procurenfeCITRAL 2014, Art. 9,

Art. 11). Therefore, in this research, | will refer to criteria usefilter out bidders who

would not be able to deliver the item being procurequadification criteriaand to criteria

used to assess which submission offers the best value for money for the procuring entity as

evaluation critera.
3.9.2 Price and nonprice criteria

According to their nature, criteria may be classified in two categories:gna@on-price
criteria.Price simpy refers to the value proposed by bidders for an bhemgprocured.
All other criteria are nowprice criteria Examples of notprice criteria are legal, financial,
technical, ethical, fiscal and criminal criteffanoliadis and Tsolas 2009, 251,
UNCITRAL 2014, Art. 9; Semple 2015, 98)

Non-price criteria may include factors related to secondary procurement goals
(Arrowsmith, Linarelli, and Wallace Jr 2000, 674&or instance, they may include margins
of preference for the benefit of certain suppli@BICITRAL 2014, Art. 11) The inclusion
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of such factors increases the level of complexity of a procurement pro¢8dide and
Walkner 2009, 616)

Non-price criteria may involve objectijadgementsuch as fiscal compliance, but also
reflective judgementsuch as technical quality or experience of the bidder. The use-of non
price criteria implyingeflective judgemenmay increase the risk of administrative and

legal protest¢Snider and Walkner 2009, 616; Scott et al in Tran, Molenaar, and Kolli
2017, 776)which are costly and timeonsumingPegnato 2009, 75Furthermorenon

price criteriacan be used to direct the contract to a favoured bidder in a corrupt process
(Transparency International 2006, 42; Fazekas, Toth, and King 2013, 24;28tak

1147) Despite the need for reflective judgement and their complexity, the use-pficen

criteria is related to good results in procuren(@is et al. 2009, 173)

3.10Typology of procurement procedures

The choice of criteria in a procedureassociated witlvhat type of procedure is employed.
Procuement procedures may be classified in two dimensiwhi&h are closely related to
technical criteria(1) according to the awarding process emplgybdy can be priecbased,
valuebase or quality-basedand(2) according to the point when qualificatiohbidders is
assessedhey can be prgualification or postjualification procedures.review these

categories inhe paragraphs below
3.10.1 Price-, value- and quality-based procedures

Procurement procedures may be classified according to the awardingspitoee employ
Awarding process refers to the waprice and nospricecriteriaare usedor selecting
submissions and awarding a contract to the winning biddeneanu 2011, 183)There are

three main types of awarding preses as shown ofrigure6. The first is pricebased

1) use the ternawardingas a translation faadjudicacag in Portuguese, and its equivaletjudication in
French. Although the words fiadj (MebrrianaMelesier 1996;Gariea d j udi c a
2014a) the termawardingis more common in the context of public procuren{@atstro 201Q)
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selection, in which the contractasvarded to the bidder asking for the lowest price.
Thesecond is qualitpased selection, in which the contract is awarded tbitider

offering the highest quality, measured by a set ofprace criteria. The third is valde

based selection, in whicheltontract is awarded to the bidder offeramgpptimal
combination of price and negprice criteria(Thai 2001, 17; Ruparathna and Hewage 2015,
6; Alencastro, Fuertes, and Wilde 2017,.12)

Price criterion

Value - Quality -

based based

Non-price criteria

Figure 6 - Types of awarding prose according tdype ofcriteria

The types oawarding procss andevaluationcriteriaare closely relatedAs seen in
Section3.9.], price can only be used as an evaluation critefiberefore price-based
procedures imply that procurement officials do judgeevaluation criteria other than
price. The winner of a priekased procedure will be the qualified bidder offering
thelowest price. In such casgspcurement official®nly need to dede qualification
criteria. On the other hand, quatibased and valubased procedures imply that
procurement officials need to devise qualification and evaluation criteria, feprian

evaluation criteria will be assessed.

Pricebased selection is prad for its objectivity and for its simplicity, which are supposed

to increase economic competition and consequently reduce corr((ptiong, Staropoli,

and YvrandeBillon 2014, 2; Boland 2017, 40; Stake 2017, 11@&) the other hand, this

processs seen as the cause of low quality results, since it may attract unskilled providers
(Sclar 2000, 109; Ruparathna and Hewage 2015
Tran, Molenaar, and Kolli 2017, 7748 ricebased selection may also be used for collusion,
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especially in contexts where economic competition is(ReseAckerman 199746;
Transparency International 2006, 36)

Quality-based selection takes into account-poce evaluation criteri@d typically

technical criteridd which are supposed to assure the quality of the good or service being
procuredd Oc hr ana and HrHoweveS thiprécesdradimplylow I8vpls

of objectivity in the judgemenbf submissiongDeis et al. 2009, 5. Furthermore, since
quality is often measured by experieriderowsmith, Linarelli, and Wallace Jr 2000, 591)
bidders with little experiencean be left out of the process, which decreases economic
competition(Estache and limi 2012, 4623; Stake 2017, 1159Jhe focus being neprice
criteria, the cost of the good or service is kimdwn beforehan{RAIC 2016) so the

procuring entity may bear a high financial riskem using qualitypased selection.

Value-based selection aims at choosing the most advantageous offer for the procuring
entity, seen as a compromise between the cost and the quality of the subject matter of
procurement. Thus, it includes both price and-pooe criteriaas evaluation criteri@l'ran,
Molenaar, and Kolli 2017, 775k thisprocessprocuring entities establish scores fornon
price criteria andor price, and they can apply differentiglts to each criterioaccording

to their preferenceandto the regulatory framewor{ergman and Lundberg 2011, 32)

The balance between price and +pite criteria depends then on many factors that may be
difficult to assess, such dsetneeds ofthe r ocur i ng entity or even so
(Manoliadis and Tsolas 2009, 250; Bergman and Lundberg 204}, Therefore alue

based selectionsually introduces subjectiveor reflective judgementand theproblems
associated witthem Furthermorethe scoring systemyieldsa high levelof complexity in

the procurement procesghich might becoma problem in itsel{Holt 2010, 304; Fiuza

and Medeiros 2014, 58)

The choice of awarding press should take into consideration the itbeing procured and
the objectives of the procuring entity, given the regulatory framework in (ffacea and
Medeiros 2014, 38While pricebasedprocedures ardeemed adequate for procuring

simple goods angervicesthey arenot usually seen as the most appropriate for complex
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services, such as architectural services, simeieawarding process wouignore

thequality of the subject mattef procuremen{Schapper, Malta, and Gilbert 2006, 10;
Chong, Staropoli, and Yvrandgllon 2014, 45; Fiuza and Medeiros 2014, 3&) spite of
that,there is evidence showinlgat pricebasedprocedures arhe most used focomplex
services in some jurisdictiorf¥olker and Meel 2012, 25; Chong, Staropoli, and Yvrande
Billon 2014, 13) This situation may be due to td#ficultiesassociated with the
judgemenbf nonprice criteria(Deis et al. 2009, 158)

3.10.2 Pre-qualification and post-qualification procedures

Procuremenprocedures may be categorized into-gualification orpostqualification
procedures, depending on the paufien qualification criteria are assesgaAdowsmith,
Linarelli, and Wallace Jr 2000, 596)

Prequalification procedures imply that qualificatimassessed before submissions are
analyzed. Bidders who are not qualified will not be given the opportunity to participate

in the process or will not have their proposals evalugtedwsmith, Linarelli, and

Wallace Jr 2000, 596Prequalification may even take place before procurement
proceedings start, depending on the solicitation method employed and on the regulatory
framework(UNCITRAL 2014, Art. 18) In Brazil, request for proposals is an example of
solicitation method which includes pgaialification procedure@Brasil 1993 Art. 22).

Postqualification procedures imply that qualificatimassessed after submissions are
analyzed. However, only the winning biddbave their qualification assessed. If it turns
out that theprovisionalwinner is not qualified, the secothest sbmission is assessed and
so on (Arrowsmith, Linarelli, and Wallace Jr 2000, 59F)pstqualificationproceduresire
in general less timeonsumingor procurement officials than pigualificationprocedures
(Rosilho 2011, 161)in Brazil, reverse auction is an example of a solicitati@thod in

which postqualification procedures are employ@tasil 2002, Art. 4)

Prequalification procedures are usually very time consumrasgecially when the number
of bidders is highFor this reason, scholars suggest that their use should be limited to
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complex procedures, whichdemand&d oser scruti ny Neverthelessider s o

postqualification procedures also present inconvenierlest:qualification introduces a

bias towards the love¢bidder, because in this type of procedure procurement officials may
rely on a completglobjective criterion to justify their judgemer. such cases,

thechances of selecting the bidder offering the optimal value for procuring entities may be
reduced Arrowsmith, Linarelli, and Wallace Jr 2000, 76, 596; Arrowsmith 2003, 232)
Therefore, procurement officials are expected to evaluate wypehof procedure would

be most appropriate to timature of thesubject matter of procurement.

3.11Corsiderationson public praurementoncepts

In thischaptey | presented the main concepts that will be used in the remaining of this
thesis,namely procurement system, which compribegprocurement environment and
theregulatory framework; procurement delivery methods; solioitanethodstypes of
criterig. and types of procedurdsis important to underline thaih accordanceith
theregulatory frameworkn a jurisdiction, the type dafems being procured (construction,
goods or servicegndtheir valuewill usually determinesolicitation methodandtypes of
procedures employed, which in turn are relateghether only qualification criteria or a
combination of qualification criteria and evaluation criteria wilréguired The focus of

this researchra technical criterighyutthey are closely related to solicitation methods and to
the items procured in this case, architectural services. $t&¢hree conceptse the core of

the empirical inquiry developed in this thesis.

In the followingchapter | will review the literature dealisgecificallywith procurement of

architectural services.
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4 Literature review on procurement of architectural services

In this chapter | willaddress théterature orprocurement of architectural servicés
mentioned beforagechnical criteria iad solicitation methods iprocurement depend on
thenature ofthe subject matter of procureméArrowsmith, Linarelli, and Wallace Jr
2000, 19; Chappel and Dunn 2016, 398)erefore, | shall deal here with the nature of
architectural services, and | will review studiestenhnical criteriaand onsolicitation

methodsused for procuring them

4.1 Nature of architectural services

As reviewed in SectioB.1, there are three main types of i®tinat can be procured:
construction, goods and services. Services can be further classified as common services
such as street cleaningy, as professional servigeshich are those oftellectual nature,
requiring specialized knowledge or ski{Rerreault 2020, 224). Architectural services

are cosidered professional servicesid procuring this type of serviceashallengdor
procurement official§Casto and Lopes 2004, 224; Schiele and Mccue 2006, 319)
Procuremenbf professionakervices should be different from thecuremenof

goods constructioror common serviceslue to thig higher complexitythis is particularly

true forarchitecturewhichinvolves a strong creative componé®thapper, Malta, and
Gilbert 2006, 10; Sporrong and Btiner 2009, 25; Estache and limi 2012, 454; Sporrong
2014, 24) Questions that emerge then concern what architectural services are and what is
particular to these services, differentigtthem from otheprofessionakervices| will

discuss these tags in the following sections
4.1.1 Characteristics of architectural services

In Section2.31 have introduced the concept of architectural services, whatinde an
array of different tasks related to design and construdtiewis 1985, 185; Chappel and
Dunn 205, 141) The task that is unique to architecture, which distinguishes architects

from other construction professionals, is spatial design, which can be understood as
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theorganizing of physical spaces for social (Isemos 1986, 40; Santos 1988, 17; Graeff
2006, 40; Holanda 2013, 46; Kohlsdorf and Kohlsdorf 2017,188his research, | focus

on architectural services as spatial design.

Architects employ a creative and iterative progegbeactivity of spatial design

(Niemeyer in Lemos 1986, 38; Waldrep 201¢54Kohlsdorf and Kohlsdorf 2017, 35)

Each design possibility is assessed in comparison to other design options. Yet, it is not

possible to determine for sure which design would be the final, best one for responding to

the client s needsarchdentaras saw toibélong tatberdonmair 6f . Thu s,
possibilities( Hi | | i er , Musgrove, and OO6Sullivan 1972
Kohlsdorf 2017, 436, 452)

Another particularity of architectaiis the collaborative character of its production.

Thec | i e nt 6 ss acstaopganspact on resulks, because it is up to the clients to clarify

their needs and to adapt their expectations to the constraints and to their own budgets

(Lewis 1985, 208; Larson 1993, 5; Volker 2012, 756; Sporrong 2014in5®is regard,

the success of a project relies both on the
(Tschumi 2012, 748; Strimbu 2013, 62; Dobbale2013, 6; Renzo Piano in Rybczynski

2014, 235) the client beingusuallyrepresented by procurement officials, in the case

of public procurement.
4.1.2 Dimensions in architecture

Whenproducing spatial desigarchitects must consider two dimensionghef object that

will be eventually constructed: the technical dimension and the aesthetic dimg@tesgeh
[1835] 2010, 27; Gropius in Johnson 1994, 85; Zevi 1957, 28; Lasdun 1977, 367; Lemos
1986, 7; Behrens in Murray 1994; Ballantyne 2002a, 3; Rybczynski 2QIPhége two
dimensions correspond to the farfunction duality, which is inherent to architecture, as
argued by philosopher Henri Lefeb\([{&974] 1991, 14%45).

The technical dimension is related to the function of the aljaeigards the best way to
organize the space in its context. In the glegirocess, architects must therefore consider
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many factors, especially the program (the needs of the client), the site, the historical context
of the site, the budget, structural feasibility and legal constrdiataos 1986, 41; Aalto in
Weston 1995, 122; Holt 2010, 309, 318; Mascaro 2010, 14; Tsamu2012, 747;

Holanda 2013, 45)

In general, he aesthetic dimension is relatedhe subjective assessment of beauty or
pleasure derived from something, which can be a physical object orghgsital entity,

such as musiKoren 2010, 55)In architecture, it concerns the way a constructed object is
apprehend® by oneds c (Kgm[l700]20@7, 20Mlaack 2009, £05)

The difference between the technical and the aesthetic dimensions can be grasped by
thedi stinction between figoodo and fAbeauti ful o
hi s t eachi ndgsted chargctemstic ®f things; itas related to the finality of an
obj ect . A Bedaherthand, islrefated tatime pleasuee recemeen something is
perceivedAquinas 1960, 262)Accordingly, the technical dimensidrfunctioni is

related to theaotion of good, whereas the aesthetic dimenkitorm 1 is related to

thenotion of beautiful. Thus, it is contended that the technical dimension of a project can
beevaluatedy a reflective judgementgarding h e p ragequeacy to dsdinality
(Mizanzuk 2013, 76; Portugal 2013, 8&hereas evaluating the aesthetic dimension would
imply ahighly subjective judgemeifLarson 1993, 187; Nagel 1997, 26; Escoubas 2017,
69). The need to@mbinedifferent types of judgememneénders the practice of architecture
inherently compleXVenturi 1977, 16)

It is also worth noting thatrehitects claim their authority on aesthetic qualities of the built
environmen{Lemos 1986, @; Larson 1993, 4; Freidson 2001, 172\t aesthetic qualities

depend on an indivi dDaveygld34p2005GE Nagel 086, of pl e a
164; Baggini 2005, 74; Lories 2009,142) | n t ur n, an individual s i
would be influenced by the cultural context aktpersonBourdieu [1997] 2015, 107;

Kohlsdorf and Kohlsdorf 2017, 63 this regard, it has been documented that architects

and nonrarchitects often disagree on the aesthvalue of a buildingSantos 1988, 17;

Kohlsdorf and Kohlsdorf 2017, 420)
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To recap the discussion thereupon, architectural servicgsaessionakervicesf a

creative and collaborative natyseoducing spatial design. Thepcompassvo

dimensions: technical and aesthetic. Architects must employ their technical knowledge and

their aesthetic sensibility when designing a projettich is the final product of spatial

design Each projectisthus ni que i n its way to respond to t
context(Larsa 1993, 7; Cox and Ireland 2002, 41Based on these conceptsummarize

the procesof spatial desigmon Figure?.

4>| Needs

Technical knowledge

Project

- e —Cg

client architect

employs
to produce

Aesthetic sensibility

4>| Budget

Figure 7 - Architectural design process

Due mainly to the cognitive process involved in aesthetic appreciptagingan
architectural project gudgingan architedd s b o d ycarobk challengik{Ballantyne
2002b, 48; Sporrong 2014,. Aesthetigudgementalls for specific criteria, which would
require a thesisrotheir own(Foisy, Thérien, and Trépanier 2009, Byr ths reason,
theaesthetic dimension of architecture will remain out of the scope of this resasirch

already mentioned in Sectidnl

4.2 Solicitation method$or procurement oérchitectural services

There are three main solicitation methodspiacurement oérchitectural services: open
tendering, requestor proposals and prize competitiof&rong 1996, I®0; Volker 2012,
749). In an open tendering, bidders do not subnadiésign, the awardingrocesss usually

price-based?, meaning that technical criteria can only be used as qualification criteria. In a

12 As it will be discussethter (Section6.2.2.4, an open tendering can be prlzased or valubasedunder
theBrazilian regulatory framework.

46



request for proposals, procurement officials inpiteviouslyselected architects or firms to
submit a bid, and they may also askdgreliminary design. The awardipgocessn this
case may be prieeased or valubased, meaning that technical criteria can be used as
qualification criteria and as evaluation criteria. In a prize competition, the awandiogss
is quality-based, meaning that tiyealification of bidderss assessed and qualified bidders
are asked to submit a preliminary design, upon which evaluation criteria are #Bpioed)
1996, 1920).

Eachsolicitationmethod haa different target. In an open tendering, procurement officials
choose a monetary value; in a reqdesproposals, procurement officials choose an
architect; in a prize competition, procurement officials choose a dgiigmg 1996, 19;
Volker and Meel 2012, 28%ince the goal of a prize competition is choosing a dedigs, i
suggested thatesthetic qualities of the proposed obgwiuld bgudgedby a jury

composed oprocurement officials, members of theblic and architect®Abramo 2005,

129) An analysis ofecent prize competitions in architecture shows that this solicitation
method has been used only for services concerning new construction or expansion of
buildings(Collyer 2016, 45).

Open tendering seems to be procoeent of fi ci al sdé6 favourite
by architects for it does not take into account the quality of the service del{(&tredg

1996 28; Council of State Governments in Qiao and Cummings 2003, 224; Baetal@2014)
jurisdictions where the legal framework forbids open tendering for architectural services
(for instance, irthe European Union), procurement officials are likely to use request

for proposals, since this method will assure them that an experienced firm will be chosen
(Volker and Meel 2012, 25,27)Nevertheless, some architects regard request for proposals
as disguised nepotis(®trong 1996, 9)Prize competitions, too, are not consensual matter
amongst architectén the one hand,osne view prize competitions as a fair way of

selecting echitects, encouraging creative and unconventional solutiaveis 1985, 208;
Volker and Meel 2012, 27Dne the other handomecriticize prize competitionbecause

they are usually poorly managed and because dittllednteraction between architecsd

clients offered byhem(Lewis 1985, 208)Furthermore, in prize competitions architects
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must present a preliminary desigitivout being paid for i{Rybczynski 2014, 30)This
unpaid cost can be ghnibitive forsmall firms(Strong 1996, 2728).

As discussed above, the best solicitation method for architectural services is controversial
matter(Strong 1996, 28But in all three solicitation methodeviewed technical criteria

are useds qualificatiorcriteria andthey can be used as evaluation créé@rirequest for
proposals and prize competitiorisis suggested that procurement officials set technical
criteria based on the characteristicsha&f desiregroject(Holt 2010, 31819; Volker and

Meel 2012, 27; Dobbs et al. 2013, B) this regard, it would be useful for practitioners to
know what technical criteria have been successful in practice for projects of similar
characteristicéMolenaar 1997, 3; Arrowsmith, Linarelli, and Wallace Jr 2000, 679;
Ruparathna and Hewage 2015, 13ill review the literature on this topic in the following

section.

4.3 Technical criteia in practice

Technical criteria areeryimportant in procuremerfor architectural services, anted
above These criteria may range from traditional ones, e.g. prior experiedesigning
thetype of building being procured, to more unconventiamas such agability to think
laterallyd (Schaik 2010, 14)However, architects question thatability of some technical
criteria, especially experience, arguing thatahgity to design oito propose innovative
ideas is not necessarily related to experidhesvis 1985, 199; Schaik 2010, 14; Volker
and Meel 202, 27; Rybczynski 2014, 31)

But what criteria are actually used in public procurement? Unfortunately, empirical studies
on technical criteria for the procurement of architectural services are sndrce
concentrated in the European Un{®&olker 2012, 751; Sporrong 2014, 3will sum up

these studies ithe folowing paragraphs.

The most comprehensive research omtlagters e ems t o be Josefin Sporr
nSel ecting Architectur al and Engineering Con

(2014) which includes five of her articles. tme of thespapes,A Cr i t eri a i n cons.¢t
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selection: public procurement (201fl)Sporrandn i t ect ur
applied a survey to find out which criteria are used by Swedish municipal officials.

Sporrong does nabnsidera particular theeetical or conceptual frameworkherather

employs theSwedish regulatory framewot& analyze her dai@porrong 2011, 62)

Results show that procurement officials hesitate to apply technical evaluation criteria

because they find difficult to judge sub criteria When technical evaluation criteria are

used, the most <cited are Aindividual experi e
andi per s o mralait te Yd(Spormong 2041, 654nterestingly, none of these are

related to thétem being procurethearchitecturabr engineeringervicg, but rather to

bi dder 0s ¢ dqsaecviewedireSedtich2 Lessoften cited were criteria such as
Atechnical aspects of designo and Ainnovatiyv
to theservice procure@Sporrong 2011, 66 he author also asked officiaMhatsources

of information they used for supporting their selection. The most cited sources were

previous experience with providers and refererf2841, 67) She notes that such practices

conflict with the Swedish regulatory framewariwhichestabliskesthat all bidders should

be treated equallgnd that procurement officials should not use personal sources of

information for selecting bidde(Sporrong 2011, 71)

In a study focused on the Netherlands, Volker ldeel (2012)analyze practices for

selecting bidders in public procuremeftarchitectural services, aiming to improve such
practices within the bounds of tEeiropean Uniomegulatory framework. They do not

employ a particular theoretical or conceptual framework in this paper. Rather, their research
is based mainlyn a reviewof the European Union procurement regulatiand, to a lesser
extent, in four case studied/ith thesedataat hand they tried to identify the most

i mportant i ssues in procurement for architec
from procur ement (MolkefanacMeal RO4X) 24Pheyrfaumdehatt i v e
European Union regulations on procurement grareat deal of discretion to procurement
officials for devising technical criteria. Furthermore, contrary to the Swedish situati
described by Sporrong, Dutch procurement officials employ technical evaluation criteria,

including criteria related to theems procuredin themajority of procurement processes for
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architectural services. Technical evaluation criteria emplogetprsethe assessment of a

schematic design or even of a detailed design proposal including cost calciffiles

and Meel 2012, 250n the othehand, Volker and Mealorroboratedhat judging

technical evaluation criteria is very challenging for procurement officials, who often have

to fit areflective judgemendf thequality of submissiongithin a regulatory framework

thatstresses the need for objectivity. They recommadial overcome this challenge by

granting a bigger role to experts from outside the procuring entity in the evaluation of
submissiongVolker and Meel 2012, 29T heyalsosuggest that, within theoundaries

established by theegulatory framework, the bestlicitation methodi d e pends on t he
of project, making a distinction between innovajive o j ect s t hat may requi
fresh creativity, and conventional projects
(Volker and Meel 202, 30) Their argument is in line with what | reviewed in Sectoh

concerning theelation between choice of solicitation method and the chent ar get .

Still focusing on the Dutch context, Professor Leentje Volker analyzemirement

of f i ci al-nsaking grecesm procareament for architectural services in order to
provide guidelines for future procureme8he studied procurement offitiggudgemenbf
criteria using the concept of sensemaking and investigated how the regulatory framework
bounds their sensemakirgased mainly on an ethnographic approach esiaeninedwo

cases of procurement of architectural services. Volker noteddirang access to
procurement information in tHeetherlandgroved harder than expect@dblker 2012,

751). She concludethat, in andeal situation, technical criteria for art#gtural services
should be flexible and emerge during the process of evaluation of submissions by
procurement officials, but she recognizes that this approach would be hard to justify under
theperspective of Dutchaws (Volker 2012, 756)

It must be mentioned thato out of threestudies mentioned above forgo any theoretical or
conceptual framework in their analysis. This is in line wsitidiesmentioned in Section

3.2regarding thesmallrole of theory inpublic procurement research.
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Both Sporrong and Volker have pointed that procuremifictads find it problematic

to judgetechnical criteria in a context of legal frameworks that demand objectivity,
transparency, efficiency and achievement of secondary @allser 2012, 756; Sporrong
2014,27) Pr ocur e me nt skiisfdr judgingarthigeéturdl sewikes farther
hardens this probie (Sporrong and Bréchner 2009, 32; Sporrong 269}, Architects
have critici zed wprkanteannical origenat statng that pracladmend
officials tend toask forcompliance witiformalities instead gludgingtechnical qualities of

architects otechnical qualities gbroposed dagns (Volker and Meel 2012, 20)

In what concerns future research possibilities, Volker proposes to explore the relationship
between the technicaliteria demanded an@sults in procuremety comparing different
cases of procurement prakcees(Volker 2012, 757)Sporrong hints towards two research
paths that could be usefiar practitioners: (1assessinghe influence of current

solicitation methods and criteria on the development of skills by architectural &nads

(2) comparing regulatory frameworks and respective selection practices in different
jurisdictions, in ordeto unveil unnecessary cqiications in legislatiorfSporrong 2014,

33).

4.4 Considerationsn procurement of architectural services

In this chapter, é&xamined the literature on procurement of architectural senstasing
with a review of the nature of these services, and fib@rsing on solicitation methods
well ason empirical studiesfatechnical criteriaThis literature confirms that it is iportant
to critically analyze past and current criteria, in their respeptiveurement systend in
relation to their respective subject mattéprocurementin order to provide a range of
relevant criteria that work in practice. However, therevarg few studies on the matter,

and | have found none concerning the Brazilian context.

As discussed in Sectie®.11and4.3, the subject matter of procurement must be
considered when procurement oféils determine technical criteria in procurem@&iten

theexaminatiorabove on the dimensions of architecture, it would be logical to establish a
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link between theéechnical dimension of architectural services and the technical criteria
used for procuringhese services. Therefoigropose to consider technical criteria for
architectural services as the point wheretéodnical dimension is incorporated into
theprocurement process. Technical criteria are thus particutaggrtantin procurement
of these services, for they would translate thest important technical requirements of
the subject matteof procuremeninto qualification and evaluation criteria.criterion that
is relevant to the service procured is thus a criterion that operatestbiatican.In Figure

8 | illustrate therelationship betweetypes of criteria in procuremeand thetechnical

dimension in architecture.

Qualification criteria : Architectural
: service

Legal

. Two
: dimensions

Fiscal

Criminal

Aesthetic

Figure 8 - Relationship between technical dimension and criteria

Previous research dachnicalcriteria for procurement of architectural services have often
ignored theoretical or conceptual frameworks (Secti@n | will analyze these cetia in
close relation to the subject matter of procurement because they obghdrawvn on
themostrelevantcharacteristicef the subject matter. My argument is that procurement
officials should use their discretion to translate the relevant tecluhaedcteristics of
architectural servicegto technical criteria. | will take this matter up@mapter5, where |

elaborate on the theoretical frawmrk of this research
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5 Theoretical framework and research questions

The concept of theoretical framework is not consensual amongst scholars; hence | will start
this chapter with a brief discussion on this matter. | will then review the concept

of adminstrative discretion, which is intrinsic to technical criteria for the procurement

of architectural services, arldetheory ofstreetlevel bureaucracy, which | deem useful

for analyzing this concept. Finally, | will deal with how this theory can be applie
thisresearch. This chapter is divided accordingly.

5.1 Concepts of theoretical framework and theory

To begin this discussion on theoretical framework, it is necessary to make clear what | am

referring to when | mention it, as well as its related conckfteory. Although

thedefinition of theory may be debatal{&eick 1995, 385) theory is usually understood

as fAa set of concepts and their nominal defi
bet ween these concepts, aPakinsopdndrislane and know
2000) and it should provide an understanding or an explanation of a givearpéean

(Coté and Gingras 2016, 105)

The term theoretical framework is employed in at least two different ways in scholarly

literature. The first is generally associated to interpretive traditions of inquiry. In this

context, a theoretical framework candeen as a system a@fncepts and therelation,

used for guiding research, and it is used as a synongonogptual frameworiHaverland

and Yanow 2012, 40%laxwell 2005, 33; Gerring 2012a, 40&)yields a perspective of
thephenomenon under study, rendering a complex subject comprehdKsibi¢1790]

2007, 401; Wittgenstein [1953] 2009, 55; Moles [1956] 1971, 3AYler this view,
theores could belescriptve meani ng t hat they would account
providing an understanding of a phenomenorgausal meaning that they would account

for Awhyo questions, provi (Milesgnddubernear pl anati o
1994, 18; Gerring 2012a, 13jowever, in this context, theories would be just one element
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ofat heoreti cal framewor k. The researcher 6s

theresult of pilot studies may also inform a thema framework(Maxwell 2005, 37)

The second view of a theoretical framework is usually akin to a hypottdsactive

model of sciencéHaverland and Yanow 2012, 40%)nder this tradition of inquiry,
atheoretical framework refers to a specifietiy that will explain the phenomenon under
study, in a variablebased researdiaverland and Yanow 2012, 404; White 2017, 138)
The goal ofa theoretical framework would be testing hypotheses that are derived from
thetheory(Rudner 1966, 10)Theories are seen as being inherently causal; they are means
to explain causal relations between varialpfspper [1945] 1985, 376; Whetten 1989,
491; Parkinson and Drislane 2000; Roy 2016, 2bvhis sense, a theoretical framework is
not a synonym for conceptual framework. Here, the latter is seen as a set of related
concepts that can be used to interprefitidings of a study when no theory is available to
explain thephenomenoifWhite 2017, 138)

The purpose of this research isatmalyze technical critexiused by procurement officials in
Brazil toselect providers dadrchitectural services. Thus, | am not concerned with what
leads to procurement officials choosing a criterion over another, but instead with
understanding what criteria are used and th¢ioakship between criteria and services
procured. Hence a theoretical framework which enables the description of a phenomenon
seems fit for my purpose.

5.2 Technical criteria as administrative discretion

As Arrowsmith, Linarelli and Wallace Jr have contendedyublic procurement,
Aobtaining value for money requires the
such as the qualification of bidders and ¢lvaluation ot o mp et i (2@P0, b9) d s ©

Techical criteria are elements of thealification and evaluation processes, and as such,

are a matter of procurement officialso6 di

possess some latitude, bounded by the regulatory framewodevi@ing technial criterig
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as well as for judging bi.dhdrefores Proposetmp| i ance w
analyze technical criteria using tbencept of discretion.

I n everyday | anguage, discretion refers to a
wish (Collins 2003; Le Robert 20057 his definition does not consider the limits

of discretion in the sphere of public administration. In this caségrification of

thebroader concept is necess@Byedberg 2012, 22)n the context of this research,

| propose to employ the restrictive definitionamfministrative discretiorwhich refers to

discretion taking place in the works of administrative ager{@aski 1986a; Dukelow

2006) Administrative discretion is not good or bad in itself; however, depending on how it

is employed, it can be seen as abusive or even as a danger to deniBcaadpn 2005,

781; Evans 2011, 370; Koven 2019, P1®). Furthermore, organizational factors have an

influence on administrative discretion. These factors may assume different forms, such as

peer pressure, group collaboration, or hierarchical impog@onon [1947] 1997,191L0).

Administrative dscretion is one of the main issues of implementation studies in public
administration and of administrative lgMello 2010, 430; Evans 2011, 36%Yithin these
fields, it is pervasive in public procuremémtammell, Abutabenjeh, and Dimand 2020,

656) Hencel review below how theoncept is employed indke two fields.
5.2.1 Discretion in public administration

Inpublicadmi ni stration studies, administrative d
Afdegree of autonomy when ex(Paners202jMost he t asks

authors seem to agree that administrative discretion is not boundless; it must be exercised

within the limits of laws and regulatiogdrendt 1958, 195; Lipsky 1980, 83; Applbaum

1999 208; Wilson 2000, 342; Carpenter 2001, 16; Beth 2005, 106; Brown, Potoski, and

Van Slyke 2006, 325; Alexander and Richmond 2007, 54; Filgueiras and Aranha 2011,

352; WatkinsHayes 2011, i235; Catney and Henneberry 2012, 551; Keeler 2013, 184)

Someshol ars, however, see administrative discr
act, regardless of laws, regulations or managerial corfividsger and Bohte 2001, 457;

Sowa and Selden 2003, 703; Roman 2013, 28; H e
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In this sense, administrative discretion is closer to the concept of discretion in everyday
language, meaning ability to make any decisions, including those conttaglda. Still,
other scholars associate administrative discretion with deviation from rules and policies
(MaynardMoody and Musheno 2003, 17) can be contended, therefore, that the concept
of administrative discretion is not used uniformly in public administration scholarly

literature.
5.2.2 Discretion in administrative law

In the field of administrative law, administrative discretion seems to be a more consensual
term than in public administratioti.can be defined as choices of action, possessed by a
public agent but framed by tlew, intheface of a specific circumstance and its context
(Dukelow 2006; Garant 2010, 180; Lang, Gondouin, and InseRByisdet 2015)Such

ability to make decisionsan also be referred to dscretionary powergGuinchard and
Montagnier 2009; Garant 2010, 187he legality of a discretionary decision depends on
therational connection between the content of the law and the choice(8talmour

2006, 20; Guinchard and Montagnier 2Q0B)is view is in line with the definition of
administrative discretion proposed by Brazilian administrative law schdfiaito 2010,

430; Catanese, Murta, and Garcia 2011, 1170)

It is important to distinguish administrative discretion from two other concepts in

administrative lawbounded pwersandarbitrariness Theconcept of bounded powers, or
fipouvoirsliég® , refers to the obligation to do somet
therule of law(Moreau 1990; Issalys 2009, 62; Garant 2010, R&xl 2015b) When

thelaw leaves no room for choices, decisions are not discretionary, but bounded by the law
(Beaudoin 2004; Guinchard and Montagnier 2009; Mello 2010, 430; Reid 2015b)

The concept of itrariness refers to exceeding the limits of discretionary powers as

established by thiaw (Lang, Gondouin, and InserguBtisset 2015)In administrative

|l aw, there must always be | imits for public
the law and theublic interes{Garant 2010, 13, 184When a decision falls outside these

limits, it is not considered an act of administrative discretion, but rather an arbitrary act;
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thepublic agent would thus be acting illegallyaubadere, Venezia, and Gaudemet 1992,
96; Reid 2015a; Prémont 2018provide a synthesis of these three concaptstheir

relation to legalityin Figure9.

Legality lllegality

ABounded powers: obligation to act in a Aarbitrariness:  action outside the limits of
certain way the law

ADiscretionary powers: law provides
choices of action

Figure 9 - Discretionary powers and related concepts

5.2.3 Formal discretion and operational discretion

From the review above, one may contend that administrativeetiGstin public

administration studies is related to the practice of making decisions, whereas

in administrative law it is related to the range of possible decisions framed by the law.
Appropriately, Professor Jennifer Rg2018, 20)roposes two concepts regarding

administrative discretion: (1) formdlscretion, which refers to the regulatory space that

frames decisiomaking and is akin to the notiaff administrative law; and (2) operational

discretion, which refers to the practice of decisiaking bounded by rules and is akin to

the notionoff public administration studies. Raso suggests that both interrelated concepts

are needed for under st an-thakingys siinbltansouslyd mi ni st r a
constrained20B8nld) f |l exi bl eo

To sum up, the concept of discretion may be regarded in different levels, which | display in
Figurel0. This taxonomy, based on the review above, is useful for understanding
thedifferent meanings that the term may hold but, in this study, | am concerrred wit
administrative discretion. Granted this miével conception of discretion, | will now

review the theory which | deem most relevant for analyzing administrative discretion in this

research.
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Discretion

Figure 10 - Taxonomy of discretion

In everyday language:
a personds a
and to act as they wish

Administrative discretion:
discretion in the works of an
agency

5.3 Theory of streetevel bureaucracy

As | brought up in SectioB.2, research in public procurement is not highly grounded on

i Lty

t o

deci de

Formal discretion:
regulatory space framing
decisions

Operational discretion:
practice of decision making

theory. Up to twoghird of papers published on theatter do not present a theoretical

framework; when theories are used, they are mostly economic theories, such as theory of

auctions and competitive bidding or contract cost predi¢kdmn and Davis 2014, 150;
Patrucco, Luzzini, and Ronchi 2017, 242; Koala and Steinfeld 2018, 282; Trammell,

Abutabenjeh, and Dimand 2020, 66Wyhile acknowledging that public procurement

research may be thestically eclectic due to its diverse range of disciplines, scholars

suggesthatstudies on this field would benefit frotihe use otheories that can help

practitioners understand their actio(f@ynn and Davis 2014, 168; Koala and Steinfeld

2018, 299)

One such theory is the strdetel bureaucracy theory, which | will use in this work. It was

developed by Professor Michael Lipsky969; 1980}0 study the outcomes of policies
implemented by stred¢vel bureaucratéEvans 2011, 369; Watkiridayes 2011, i235;
Erasmus 2014iiv1). His work may be regarded as anotheundbreakingontribution on
policy implementation studig&osar 2011, 299; Catney and Henneberry 2012,, 54@h

as the works of Selzniqd966) Pressman and Wildaws§i984) and Wilson(2000)

Li pskyos

novelty |

ed on

his attent.

policy outcomegKgrngv, Zhang, and Christensen 2015, 600)

Streetlevel bureaucracy theory posits that stiegtl bureaucrats, defined as public agents

who Ainteract

yvandthdve discrétionoeensgnifidantraspects bf citizens'

on
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I i v(eipsky 1980, 4) hold a high level of administrative discretion which managers

cannot fully contro[Lipsky 1980, 13) Consequently, the actual policy may significantly

diverge from the original policy goafkipsky 1980, 17)Lipsky descibes actual policy as

the sum of i1individual di scretionary deci sion
up t o ag e n(t9g0, IB)Hk argueés that administrativescketion is thenain

elemene x pl ai ning fithe discrepancy between polic
streetlevel bureaucracied.ipsky 1980, 17)For him, administrative discretiaccan be seen

as decisions made by public agents in the context of their work within the parameters

established by authoriti€cipsky 1980, 83)

Administrative discretion and its resal possibly divergent outcomes are not inherently

bad, according to Lipsky, as long as they serve the public in{@g&Q, 9, 82)His theory

does not focus on admstrative discretion as a cause of undesired policy outcomes.

Instead, he proposes to analyze the dominant patterns of deuiagkang and their

consequenceésin other words, the actual poli€¥980, 83, 86)A problem would come up

when the outcomes are MAbi as ¢d oriane antitlretical uni nt e
to some of t(lpsky 198008B)psd dlustrate emdgarell. Streetlevel
bureaucracy theory can thus be said to be a
acts and their consequenc@&hkis approach is in line with one of thein objectives of

social sciences, which would be to portray ph&ctices of social actors and their
repercussionfDewey [1927] 2016, 66; Mills 1967, 185; Bourdieu [1997] 2003, 90)

Problem:
: Administrative : biased or
Intended policy discretion Actual policy antithetical
outcomes
Figure1l- Streetl e v e | bureaucracy framewor k, based on Lipskyds theo
Drawing from his fAobservations of the coll ec

(1980, xi) Lipsky was able to recognize the dominant patterns of practice in the agencies
he was studying1980, 86) He noted four dominant patterns: rationing Sesj
controlling clients, husbanding resources, and managing the consequences of routine

practice(Lipsky 1980, 86) These patterns were at odds with intended policy, thus
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challengingatadi ti onal view that public agentsbo

superiordMoe 1984, 744; Leroy 1994, 881s noted by Simon, public agents may
oppose policies which they perceive as originating outside their organization and being
imposed without their conse(®imon [1947] 1997, 171, 241)

One important problem of streltvel bureaucracy theory is establishing the borderline
where practices framed by administrative discretion become actual (idbagyard

Moody and Portillo 2012, 272; Lipsk¥019a, 401)Lipsky suggests that a practice is a
single decision or action applied to a specific case; in isolation, it can hardly be described
as actual policy2019a, 403)Bureaucrats would make actual policy when the sum of their
discretionary decisions takthe shape of a standardized organizational behagligqusky
2019a, 401)In other words, one can expect a certain pattern of decisions in actual policy
(Lipsky 2019a, 403)It is difficult, however, to locate the tipping point where a set of
apparently andom practices would become actual policy. For determining what set of
practices are actual policy, it is advised that researchers look for cumulative results of

bureaucrats discretionary decisigMaynardMoody and Portillo 2012, 272)

5.4 Applicability of the streetevel bureaucracy theory

Anotherissue with streelevel bureaucracy theory is that it does not describe in which
contexs it can be applie(Kosar 2011, 301)Scholars suggest that the two main elements
of thetheory are direct contact with clients or citizens, and meaningful level of discretion
(Brandon 2005, 780; Maynatdoody and Portillo 2012, 263Thus, pocurement officials,
who employ their administrative discretion for devising technical criteria in procurement,
cannot be ansidered stredevel bureaucrats, for they do not work directly with clients or
citizens. Thereforgt is necessary to consider whether the theory would be applicable in

their case, which | discuss below.
5.4.1 Categorizing procurement officials

When analyzig the work of civil servants, scholars usually categorize them into two

groups: traditional bureaucrats gmfessional bureaucratSimard and Bernier 1992, 60
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61; Burris 1993, 82; Parkin 1994, 61; Ferlie and Gerag@0p, 423) Traditional

bureaucrats work in what Professor Henry Mintzberg called machine bureaucracies. These
organizations are close to the Webeirtearl typeof bureaucracy, where standardization of
procedures is highly valueAccordingly, the workof traditional bureaucrats is

characterized by the application of existing rules to particular cases, within a framework of
formal hierarchical control. Then, there should be little discretion for these workers when
they accomplish their taskslintzberg 1983, 16i3%4; Burke 1988, 142; Parkin 1994, 23;

Hall 2004, 507)

Professionabureaucrats, on the othemith work in professional bureaucracies, as
Mintzberg named those organizations which rely on the skills and knowledge of their
workforce.Professionabureaucrats defining characteristic is that a high degree of
discretion stemming from theispecializedexpertiseis embedded in their tasks. Street
level bureaucrats, such dsctos and teachers, as well as other professionals working for
public or private organizatiorise.g., accountants, lawyers and architéatan be
consideregrofessional bureaudsa(Mintzberg 1983, 189; Parkin 1994,i2P; Bowman

et al. 2004, 34; Ferlie and Geraghty 2005, 427)

Brazilian procurement officials cannot be viewegsasessionabureaucrts, since there is

very little training fordeveloping specialized knowledgadthere isno professional
certification(Santos 2018, 240; Réi 2019)1 this issue will be developed in Secti6ri.3
Furthermore, they work in a highly regulated environment and under a formal hierarchy.
However, unlike traditional bureaucrats, they do hold a high degree of discretion, especially
in what ®ncerns decisions about technical criteria. Such discretion is afforded lbgahe
framework, ag will review in Sectior6.2.7. In this regard, thework can be seen as a

hybrid betweemprofessionabureaucraand traditional bureaucrdéts w.o r k
5.4.2 Relevance for the work of procurement officials

As discussedbove, Brazilian procurement officials do not have direct contact with clients,
which is a dahing characteristic of streétvel bureaucrats. Nevertheless, it can be

contended that their wk is similar to thewvork of streefevel bureaucrats in at least two
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ways. First, procurement officials perform tasks in a significantly regulated envirgnment
paradoxically holding a strong level of autonomy, which is also the case forlstrelet
bureaucrat¢Brandon 2005, 780; Maynatdoody and Portillo 2012, 2589). For

instance, procurement officials may decide to systematically employ only one solicitation
method even though thaw provides a range @ossible methods, as reviewed in
Section3.8, in the same manner that police officers may concentrate in one tgfiercfes

and overlook other tygs(MaynardMoody and Portillo 2012, 271)

Second, stredevel bureaucrats work at the boundary of the state and the ¢itizgmard
Moody and Portillo 2012, 224)kewise procurement officials work at the boundary of
thepublic and the private domains, as sawved in Sectiol3.1 Working at this interface
grants great autonomy to both types of bureaucrats, for they may decide or influence on
whom public moery will be spent and their supervisors have limited control over their
decisiongLarson 1977, 189; Maynaildoody and Portillo 2012, 259; Lipsky 2019a, 404)

These two similarities indicate that strémiel bureaucracy theory ought to fiedevant for

the analysis of Brazilian procureimant of fici
context ofinadequate procurement environment ahd complex regulatory framework,

outputs of public procurement are seldom in line with desired po(ierésr and McCue

2009, 336) Moreover, streefevel bureaucracy theory sainveiled that discretion can be

problematic for workers at any level, and that discretion can be used by bureaucrats to set a
meaningful direction in their worFerlie and Geraght®005, 424; Maynardloody and

Portillo 2012, 253)Professor Lipsky himself acknowledged that the concept of discretion

in streetl e v e | bureaucracy theory fishould apply tc
any I(lepskg 2009b, 67 min)Hence streeevel bureaucracy theory would be

applicable to other types of workers in public organizations, including procurement

officials in the Brazilian context.
5.4.3 Streetlevel bureaucracy theory at streetlevel and beyond

Many scholars have applied LipskyOoslevelheory f
bureaucrats. For instance, Maynéidody and Mushen(®003, 94)used storytelling to
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unveiihowc ops, teachers and counselors apply thei
needs in ways that often conflicted with policy goals; E @041, 381 performeda case

study confirming that management has limited control upon the way social workers apply

their discretion; Hirat2016, 33)used quantitative amngualitative analyses to reveal how

envi r on me ndisaretionary dbcisionsrcan de affected by ambiguous legislation;
Vohnsen(2017, 139employed observations to lay bare a case in which discretion applied

by social workers yielded in what she called absurd policy implementati@nacual

policy was completely at odds with the intended policy.

Albeit less frequently, stredé¢vel bureaucracy theory has been used for stgdjpework

of professional bureaucrats which are not stieeatl bureaucratg=or instance, Catney and
Henneberry2012) and Kgrngv, Zhang and Chiensen(2015)applied this theory in

theaenal ysis of urban plannersd d{198e86ti onary o
their case studies unveiled strategies adopted by pinefessional bureauckato cope with

their work conditions and avoid potential blame, their strategies were different from

streetl e v e | b wstrategias anvedled byd ipskZatney and Hameberry 2012, 560;

Kgrngv, Zhang, and Christensen 2015, 6 N&jteworthy, these two studies did not

acknowledge that they were applying stidesel bureaucracy obureaucrathat are not

streetlevel. Instead, they treated urban planners as dieel bureaucrats. In a different

vein, Peeters and Widlak studiedthest comes of i nformation techn
decisions, focusing on thaintended consequences of their work. These consequences

included theeduction ofotherb u r e a u c r a t(Reéterdands\Widtale 2018,0181)

This | atter study was not focused on Lipskyo
discretion in the same mannsuggestindghat discretioramongst any type of bureaucrats

may lead to actual policy divergent from intended policy. In yet anothermaabistek

Spilda framed her research by stree¢ v e | bureaucracy theory to si
discretion in their work. She unveiled how they act tlkefactopolicy-makers when they

translate statistical guidelines in their tagldstek Spilda 2020, 290)Finally, Brattstrém

and Hellstrom employed streletvel bureaucracy theory instudyfocused on professionals

working in research and development. They conclude that the level of discretion is high in
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agencies whose work is based on technical knowl@Biggtstrom and Hellstrom 2019,
241)

Streetlevel bureaucracy theory has also been extensively used for the study of traditional
bureaucrats which are not stréetel bureaucrats, such as court clerks, tax auditors and
correctionofficers(Bosma et al. 2018, 1011; Jensen 2018, 1134; Raaphorst and Groeneveld
2018, 1175; Keulemans and Walle 2020, 334 theory has even been applied

sucessfully in research concerning contraeted welfare advisors and employers of
immigrant workforcgNisbet 2018, 1105; Kaufman 2020, 208hese studies have
corroborated the usefulness ofstitheory in avariety of settings where discretion prevails
(MaynardMoody and Portillo 2012, 2653).

Howeve, there arevery few studies using stredé¢vel bureaucracy theory in the context of
public procurement. | was able to spot only two relevant studies. The first is the research by
Roman(2013) who tested the causal relationship betweengperd administrative

discretion (independent variable) and assumed role (dependent variable) amongst
procurement official$2013, 52) Both variables were measured by means of the same
survey(Roman 2013, 58)He concludes that the level of perceived administrative

discretion explains the enactment of certain roles amongst procurement dfitciadan

2013, 85) The second is the study by Kegl2013) who employed document anakis of
contracts to describe outsourced administrative discretion icadesof solid waste

coll ection services. Although Keeler does
employs the concept of discretion in gEme manngiKeeler 2013, 184 By means of her
analysis, she was able to spot potential opportunities for practices contrary to intended
policy (Keeler 2013, 186)These two studies provide insightful examples of stee

bureaucracy theory applied on public procurement usiagtgative methods.

5.5 Methods in streelevel bureaucracy theory

Traditionally, research based on stristel bureaucracy theory relies on interpretive

approaches supported by data generated from ethnography, observations and interviews
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(Meyers and Vorsanger 2007, 159; Musheno and MayMaady 2015, 171)Such

approaches still dominatesearch based on stréetel bureaucracy theory, being used to

examine discretion amongst stréiel bureaucrats, such as social workers, healthcare
workers,teachers and cofgdensen 2018, 1135; Hand 2018, 1150; FeltKamg and

Macleod 2020, 34; Lotta and Marques 2020, 348; Musheno and Malytwardy 2015,

172) However, recent qualitative studies have diversified their sources of data. Instead of
interviewing streetevel bureaucrats themselves, scholars have interacted with clients and

regulators to gain insights about stree¢ v e | bureaucr at s@chohdltercr et i or
2019, 6; Kaufman 2020, 209N these traditional applicatioritie theory is employed in

conceptual frameworks aiming to describe a phenomenon, namely the disconnection

between intended policies and practif@sandon 2005, 780)

Researchers have also taken on quantitatipeoaghes to examine causal relationships

instreetl e v el bureaucratsod discretion. These stuc
on bureaucrats such as employment service workers, teachers and tax gRaliysrand

Struyven 2018, 1712; Baviskar 2019, 533; Engen, Steijn, and Tummers 2019, 10

Keulemans and Walle 2020, 33%Fhese scholars employ strdetel bureaucracy as
hypothesegenerating theory. They take for granted that there will be deviations between

intended policy and policy in practice; the theory is applied as means toregplisal
relationships between contextual factors and

To a lesser extentesearcherbave employed administrative data to base their findings in

both qualitative and quantitative approaches supported by-Evedbureaucracy theory.

In this vein, Bosma et 82018, 1011pmployed administrative data, combined with a

survey amongst prisoners, to assess which f a
while Nisbet(2018,1105)used administrative data alongside interviews with migrants to

assessheimplementation of immigration policies.

Despite calls for combining methodological approaches in research framed byestket
bureaucracy theorfBuffat 2015, 158; Musheno and Maynavibody 2015, 171)mixed

methods remain marginally employed. Hiré2816, 4) for instance, gathered data by

65



means of irdepth interviews with regulators, businesspeople and managers; combined with
observations and with a th@nal survey amongst streletvel bureaucrats, to analyze

environmental auditorsd interpretation and a

The review above shows that methods and data employed inlstreldbureaucracy theory

are not any longer resttex to time and energyonsuming ethnographic approaches

(Meyers and Vorsanger 200159) whi ch are best exemplified b
(1980)and by MaynareMoody and Musheri €003)influential study on cops, teachers

and counsellors. Recent work has emplogwérse data sources and methods to answer

diverse questions related to strémtel bureaucracy theory. Thus, according to

thearchetypes of methodological fit presented by Edmonson and McN20@ig, 1160)

research on stredével bureaucracy theory is not a nascent theory anymore, it is evolving

into intermediate theory, where exploratory statistics and content analyses can be

undertaken to test propositions amahstructs.

Since this theory is applicable in studies where discretion is an important element, such as
research on public procurement, we may conclude thainlgsis of discretionary

decisions in procurement is not restricted to interpretive appesdmsed on ethnography,
observations and interviews. Instead, it may employ both quantitative and qualitative types
of data, in line with the intermediate status of this theory.

5.6 Streetlevel bureaucracy theory and technical criteria

As mentioned in Sean5.4.2 streetlevel bureaucracy theory offea useful model for

thest udy of procurement officialsdé work. So, I
of ficialsd discretion when devising technica
services. Usingrigurellas a base, |1 show how Lipskyoés mod
research ifrigure12. The intendegbolicy in this case would correspond to regulations

on procurement, which determine the formal administrative discretion that establish

thechoice of technical criteria at the disposition of procurement officials. Procurement
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officials, inturn, apply ths discretion in the criteria they use in procurement docuriients
theoperational discretion. A problem would emerge when this operational discretion does
not comply with the formal discretidnin other words, when the criteria used is at odds

with the conents of theegulations on procurement.

Administrative Problem

discretion

Intended
policy

Actual policy

ACriteria used in ACriteria in
procurement use at odds
documents with
(operational regulations
discretion)

AChoice of
technical
criteria

ARegulations
on
procurement

(formal
discretion)

Figure 12 - StreetLevel Bureaucracy theomgpplied in this research

In the next Section | wiltliscusshow this theoretical framework translates into research

guestions.

5.7 Research questisn

Arguably due to the scant literature on the matter, Patrucco, Luzzini and R2OLHj
263)suggest that the | imits of procurement
that should be addressed in future research on procurdméne with this proposition,

my purpose irthis study is tarnalyze technical criteria used by procurement officials in
Brazil toselect providers dadrchitectural services. Streetvel bureaucracy theory proposes
to analyze discrepancies between actual policy and intended policy. Basing my analysis on
streetlevel bureaucracy theory, the main question in this stuayhishactual policies
concerning technical criteria for procurement of architectural services deviate from
intended policies on procureme@richolars suggest that, for this type of question, an
effective approach is to analyze the regulatory framework in a jurisdiction and compare it
with jurisdictionwide practiceg¢Valverde, Johns, and Raso 2018, 12&)cordingly, this

guestion presuppos@nswering the following sufpuestions.

a) What is the intended policy for the procurement of architectural services? This sub

guestion calls for an examination of regulations on procurement in Brazil.
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Concerning actual policy, the sgjoestions below calbf an examination of practices

regarding procurement of architectural services in Brazil.

b) What solicitation methods are employed for the procurement of architectural
services?

c) What architectural services are procured?

d) What technical criteria are used?

e) What are the actual practices of procurement of architectural services?

f) What are the dominant patterns of practice that add up to actual policy?

Subquestions (b), (c) and (d) are important because solicitation methods and technical

criteria must be coherentith services procured. Thus, answering thesegaigstions will

pointouta ct u al practices (e), which are a result
thematters of technical criteria and the interrelated concepts of services procured and

solicitation methods. From the analysis of actual practices, | will tracedimenant

patterns of practice (f), which add up to actual policy, as suggested by Lipsky (1980, 83).

The subquestions above call for a comparison between intended policies and actual

pradices in procurement of architectural services in Braat, such comparison calls for

an analysis of the context in which these policies and practices takeTaogderstand

practices in public administration, one must first analyze the rules tya¢ shese practices

and the context in which such rules are applRawls 1955, 17, 27Accordingly, in

Chapter6 | analyzethe Brazilian procurement system;@mapter7 | approachthe intended

policy on thematter; in Chapte8 | will review the research design to retrieve information

on actual practices; and in Chapdrwill review actual practices in the light of current

regulations. Scholars have employed this strategy for examinimtisitrepancies between

policy and practice. Some examples arevtbek by Rasq(2018, 13)about discretion in

Canadiarpublic benefits programgelthamKi ng and Mac (2620,86oe r esear c
the gap between official risk management pol
of these policiesand Sporrong sesearct{2011, 62)about criteria employed for selection

of architects in Swedish municipalities.
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6 Analysis of the procurement system in Brazil

The understanding of a procurement system requires bothahgsia of itsprocurement
environmen@and of itsregulatory frameworkArrowsmith, Linarelli, andVallace Jr 2000,
18; Thai 2001, 33; 2009, 20; Prier and McCue 2009,.33%¥se concepts have been
presented in Chapt&r Here, | will discuss them in the Brazilian contekhe firstpartof

this chapter is dedicated to an overviewhaprocurement environment in Brazdased on
scholarly and grey literaturén thesecondpartl reviewthe Brazilian regulatory framework
for public pocurementdrawingon laws and regulations and on administrative law
scholarlyliterature | also present the most important features regarding procurement for

architectural services in tlrew Brazilianbill for public procurement.

6.1 Procurement environmém Brazil

As mentionedn Section3.3, an idealprocurement environment is supposed to feature
effectiveenforcenent ofthe regulatory framework, a functional organization of
procurement, as well as capable personnel with good working condiioosvsmith,
Linarelli, and Wallace Jr 2000, 1.89; Thai 2009, ©10). | examinethese featureis

theBrazilian contexbelow.
6.1.1 Enforcement

To start the discussion on enforcethet is noteworthythat the system of public
accountability isconsideredrery weak in Brazi{Cander 2002, 302; Michener, Contreras,

and Niskier 2018, 625whichmight bean indicatiorof low enforcenent in general.

Compliance with theegulatoryframework of public procurement is overseen by Audit
Offices in federal, state and municipal lev@igyueiredo 2003, 17; Diniz 2014, 265; Garcia
Agnelli 2016, 198; Lino and Aquino 2017, 2Thus more than 22 thousand municipal,
state and federal pcuring entities report to 34 different Audit Officgsno and Aquino
2017, 33) These offices are supposed to be independent from the executiegjsleive
andthe judiciary branches governments(Rosilho 2016, 48becausehey may examine
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expenditures of all components of the administratioiniz 2014, 277)However, they do
not hold enforcement pow@rino ard Aquino 2017, 38)Theconclusiongrom their
auditing procedures must be submitted to the respective legislative branch, which will then

judgewhethercorrective ompunitive measures ought to be takRwosilho 2016, 273)

A 2018 survey amongst Brazilian civil servants unveiled that, surprisingly, the majority of

them believed that civil servants should not act strictly in accordance with rules and

regulations in forcE (Enap 2018, 27)This would suggest the need for a strong oversight
HoweverAudi t Of ficesd oversight of (pabrbl i c procu
2014, 171) An empirical study on the activities of the Federal Audit Office (TCU) from

1993 to 2009 unveiled that procurement weesfocus of less than 5% of its auditing
proceduregMenezes 2012, 43%iven the amount of public money spenpiocurement,

this low figure might hint a lack of political interest isomplying withthe procurement

regulatoryf r amewor k. TCUOs @highlysqoatifiedéFiuzaiared Medeimos i d er e
2014, 94) but their technical workasoften beenignored by the®©f f i ceds di recti on
(Figueiredo 2003, 18 Moreover, elected politicians influence th@mination of high and

middle bureaucratic managers in TQGarcia Agnelli 2016, 209Wwho may steer

thepriority order of auditing proceduréslenezes 2012, 48T hus, the level of

independence ofCU can be consideredquestionable matter.

6.1.2 Organization

Regarding the organization of the system, the literature suggests that the Brazilian public
administration is very igmented. There is little homogeneity in proced(@smes and
FalcasMartins 2012, 98; Fabre 2014, 171; Fernandes 2016,a42Bho centralized office

for regulation offor conducting trarections inpublic procurement. Effectiveness levels are
very different from one public organization to anot{iersch, Praca, and Taylor 2017b,
110) Brazilianprocuring entitiesre also notorious for not hamming payments in their due
dates, with theonnivance of Audit OfficeéWorld Bank 2004, 21; Niebuhr 201&uch

Bin the Unrgirquipmaldie 2, 6% dos respondentes acreditam gt
estritamente de acordo com as normas e os regulamentos vigéntes
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behaviour may put providers in a risky finan@autation, discouraging potential bidders
from participating in public procuremegWorld Bank 2004, xiii)

One positive feature of the procurement organization in Brattikis-procurement
platformof the federal administratipRknown asComprasnegtwhich is considerethe most
important innovation in Brazilian public procurement sincestth@ption of Law 8.666
(Fernandes 2016, 423)his system is regarded @her advancedvenwhen compared to
moste-procurement systems in otharisdictions(Ruparathna and Hewage 2015, 8)
Comprasnets both a tool for disclosure of information concerning public procurement and
anonline bidding platformThe implementation domprasneteduced entry costs for
bidders, thusittracting a large array pbtential providers, including small and medium
enterprisegMota and Rodrigues Filho 2011, 322; Szerman 2012, 92; Costa Jr 2016, 60)
Comprasnetained a booghanks tahe adoption of reverse auctions by Law 10.846ta
and Rodrigues Filho 2011, 322; Fernandes 2014, 21; Costa Jr 201:6hES) will be
discussed in Sectidh2.3 In 2017, 99% of procuremeptoceduregoncerning federal
organizations wereealizedby means o€ComprasnefMPOG 2017b)However, it is not
knownto what extent this system is efficient regarding contracts being sigdeatctual
delivery ofconstructiongoods andervices! will provide more information on
Comprasnein Section6.2.10

6.1.3 Personnel

Scholars have noted that professionalism of public officials in Brazil is higher than in other
developing countriedbutthe level ofgualification amongst Brazilian public officials

very unever(Cavalcante and Carvalho 201732 Besides, lghly qualified officials are

still the minority of the public workforcéCavalcante and Carvalho 20171)2

In what concerns working conditions for procurement officials, there is neither a career
path nor incentives to work in this field. As a result, turnover is high amongs{tertd
Bark 2004, 12; Souza 2016, 189Yaining for procurement officials is also neglected,
sothey often lack the skills necessary to perform their funsijdrorld Bank 2004, 13;
Fabre 2014, 171; Costa Jr 2016,.98) empirical study unveiled th#te disconnection
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between skills needed and available skills is particularly noticeable amongst procurement
officials in charge ofarchitectural and engineerisgrvicegAcco in Freire et al. 2016, 83)

The lack of skills and training aldeads taa negative impact on the choice of criteria in
public procurement. For instance, empirical studies found thaistnef outdated economic
qualification criteria(Machado 206, 135)and the use of criteria employed in previous
procurement processes without critical anal{siereira 2000, 8; Machado 26, 150)are

related to procurement dardinfingci al sé6 | ack of sk

Although there are no studiesonthe | at i on bet ween procurement
technical criterian procurement of architectural servieasBrazil, it is reasnable to
presuppose that | acking skills wildl have a n
to select thdvest provider of architectural servidddeier and Hill 2005, 65)Choosing an

unqualified architect, in turnmay lead to incomplete specifications, sketchy designs and

incorrect estimates, whiaghightresult in cost overruns and delayed implementation

(World Bank 2004, 21122; Zanferdini 2011, 141; Batista 2015, 366@rnandes 2016, 130)

6.1.4 Comments on the procurement environment

As mentionedn the preceding sectionthe independence of oversight entiire8razil is
guestionable. Bsides, public procurement does not seem to be a priority for binéinis
light, enforcementan hardlybe consideredfficient

TheBraziliansystem is very fragmented, lacking a central entity for regulation or for
conductingtransactionswhich may reult in different organizations using different
methoddor procuring the same itemBhe systenthuscan neither be considered
centralized nor its procedures can be considered standard, which are the main positive

featuredn the organization of procuremie

The high turnover and deficient training have an impact on the level of skills of
procurement officials. It may be argued that the lackvetrsightprovidesa high level of

operationadiscretionto procurement officials. Nevertheless, low skills coupled \itille
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enforcemenin a fragmentedystemdo notseem to be favorable for adequate
procuremenenvironmenin Brazil and this combination might provide ample room for
arbitrary decisionsyet, theapparent success @bmprasneteminds us that there are

pockets of effectiveness which ynset forth improvements in tiigraziliansystem.

6.2 Regulatoryframework in Brazil

Brazil is seen as a maximalist jurisdiction in what conctrapublic proairement
regulatoryframework(Schapper, Malta, and Gilbert 20@3,Schapper and Malta 2011, 11;
Fernandes 2014, 24Jhis regulation nt ensi ve approach is due
controlling corruption, granting low priority to secondary objectives and even to economic
competition inprocuremen{Motta 2010, 161; Fiuza and Medeiros 2014; Mourao and

Cantu 2014, 76)

The Braziliangovernment set up a web page to bring together all legislation regarding
procuremenat the éderal leve(Brasil 2021) Therewere 201rules listed in thapagein
March 20214 One must add rules that may exist at state and municipal levels.
Furthermore, each public organization naapptspecific rules for their own procurement
proceduregMoreira 2000, 8; Calasans Jr 2011, 5Hgnce it is not practically possible in
this research to provide a comprehensive reviewefagulatoryframework.

For this review! will focus onthe prircipal sources of lavframing publicprocurement
in Brazil, namely the Constitutioh,aw 8.666 Law 10.520and Law 12.462, as well as
thelegal instruments regulating these lawsvhatregardprocurement oprofessional
servicesat the federal level

Since this research deals with procurement of architectural senvates,provide an
overview on regulations concerniagchitecturen Brazil. Finally, | will outline Brazilian

regulatiors concerningransparency ipublic procuement.Transparency regulatiorse

141n May 2018 there were 376les listed in that same web pggeasil 2017a)which hints that there has
been an effort to reduce the number of ruégsrding public procurement.
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importantherebecause they determine tiieoretical availability of documents traduld
be used as soursef data for this research.

6.2.1 Brazilian Constitution

The Brazilian Constitution, adopted in 1988, addressescputaicurement in its Articles

22 and 37. Article 2grantsto the federal government the authority to legislate on public
procurement for all levels gublic administrationi federal, state or municipéBrasil

1988, Art. 22 item XXVII) Article 37 provides general guidelines for thgislation on

public procurement, establishing that the law must assure that all bidders will be treated
equally. Iteven specifies that technigglalificationcriteria must be limited to

requirements deemed essential for ensuring compliance wisluliect matteof
procuremenf (Brasil 1988, Art. 37 item XXI)

Thefederal government adopted mdagal instrument$or regulatng Art. 37 of

the Constitution. Thenost importantaws concerning public procurement araw. 8.666,
whichis theframeworklaw regulating public procuremertaw 10.520, which introduces
reverse auctiogas a solicitation method; and Law 12.462, which introduces yet another
solicitation method, the differentiated regifioe public procuremerit RDC (regime
diferenciado de contratacte@Mello 2010, 531; Fleury 2016, 89)will discuss the main
features of these lavis the followingsections

6.2.2 Law 8.6661 Public procurement and contracts
6.2.2.1 Application

Law 8.666, adopted in 1993 the first law regulatingrt. 37 of the Constitutionand it
serves atheprimary source ofuidancefor Brazilian public procuremeriMello 2010,
531; Fiuza and Medeiros 2014, This law determines thaas a general ruleall public

administratiorentitiesfrom the federal, state and municipal spheres must obtain goods,

151n the original:i[ o] processo de licitagéo publica (...) somente permitird as exigéncias de qualificacéo
t®cnica e econ*mica indispens8vei.s ° garantia do cump
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services or construction from third partiesrbgans of public procuremefuarcases where
procurement is not mandatory or cases wipgocurement is unenforcealpRrasil 1993,
Art. 1, Art. 2). Art. 24 of Law 8.666lists theinstancesvhere public procurement is not
mandatory, which incluakconstructionrandengineering servicesvaluated in less than
R$15.000,00 and goods or services evaluated in less than R$80080@5 provides
theinstancesvhere public procurement is eforceable, whiclare those lackingiable
economic competitioh e.g, for the restration of a work of art by the artist wippoduced
it.

6.2.2.2 Subject matter of procurement

Since it is thegeneral rule for public procuremebhfw 8.666regulates procurement of any
type ofsubject matteof procurementlt establishes specific pcedures for

the procurement o€onstructiorand service¢Brasil 1993 Section l1) for the procurement
of specialized technicgrofessional servicg8rasil 1993 Section IV) and for
theprocurement of good®rasil 1993 Section V)

The lawdefinesserviceasany activityperformed to obtain a utility for tredministration,
including technical professional serviéeBrasil 1938, Art. 6). The law does not provide a
definition of specialized technical professional servidast it lists activities which are
considered as such, including those related to technical studies, planning, basic and
execution projectgechnical condting, andsupervision otonstructior® (Brasil 1993

Art. 13). Due to their importance in thgrocurement of architectural services, | will discuss

the concepts of basproject andexecution project below. These terms are employed in all

16 These values were updatedlune 2018 see note0.

YI'n the toda atigidade aldstinada a obter determinada utilidade de interesse para a Administracéo,
tais como: demoli¢éo, conserto, instgd®, montagem, operacdo, conservacao, reparacdo, adaptacgao,
manutencao, transporte, locacédo de bens, publicidade, seguro ou trabalhos-gwiissionai® .

BIn the tabalhas relatevds a: ediudos técnicos, planejamentos e projetos basicrsautivos;
(¢é) pareceres, per2cias e avalia-»es em geral;
financeiras ou tribut8rias; (é) fiscalidza-«o0, su
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procurement regulations Brazil i although they are absent from regulations on
architecturé’.

6.2.2.3 Basic project and execution project

Law 8.666 defines twterms related to the conceptpbject, whichare important for
architectural services. The first is thasic projectwhich isthe set of elemen(slrawings,
specificationsaand budggtwhich characterize a future constructitivat will be thesubject
matterof a procurement processhdsecond is the execution projedefined as the set of
elements that are necessary for the complete execution of const(Bctei 1993 Art. 6,
IX, X). The execution projeas derived from the basic project, beingharedetailed
version of thdatter. The basic project may include only architectural design, whereas
theexecution project must comprise architectural design and all necessangering
design,most commonly those regarding civil, elécat and mechanical engineering
Thelatter are usually referred to as complementary pro{€sthinelli 2008) In sum,
thebasic project is neessary for the procurementagfnstruction, and thexecution
project which compriseshe architectural project and respective complementary projects,

necessary for constructigtself (Fernandes 2016, 1836).

Under Law8.666,anexecution projecinay be procured separately, omay be included
in the procurement for constructiaor still it may be procuredlongsidethe basic project
(Brasil 1993 Art. 7). Accordingly, there are three possible seages of procurement
procedures from basic projectdonstruction, as shown Figurel3. Since a project is
theproduct of a design activity, in this study | consider the basic project asathect of
the activitybasic designand execution project as the product of the actascution

design

19 The termsasic projectandexecution projecare not mentioned in regulations concerning architecture in
Brazil. However, the Brazilian Institute éfrchitects (IABT Instituto de arquitetos do Bragilin its guide for
development of architectural projects, apply the terms prfjeetpproval projeto de aprovacdaoand project
for execution jfrojeto de execucado the concepts of basic project and execution project, respedlik8ly
2018, 3)

76



1.
procurement
of basic
project

3.
procurement
of execution
project

5.
procurement
of
construction

2.
design of basic
project

4.
design of execution
project

6.
construction

3.
procurement
of both
execution
project and
construction

1.
procurement
of basic
project

4.
design of execution
project followed by
construction

2.
design of basic
project

1.
procurement
of both basic
project and
execution
project

2.
design of basic
project followed by
design of execution
project

3.
procurement
of
construction
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Figure 13 - Possible sequences of procurement procedioresonstruction

6.2.2.4 Solicitation methods

Article 22 of Law 8.666establishe$our solicitation methods for procement (1) open
tendering in which all eligible bidders may participate; (Bjuest for quotationg which
any provider maghow their interest toffer a good or service for the governmeno

may then decide to buy it or otherwi$8) request for proposslin which the ggernment
callsupon at least three potential provideasd(4) prize competition, in which angligible
personor entitymay submit a technical, artistic or scientific work in exchange of a prize
(Brasil 1993.

Article 23 of Law 8.666 determindlat thesolicitation methodsvhich can be employed in
aprocuremenproceduredepend on thestimated value of the contraBor construction
and engineering servicerequest for proposals may be used for contracts up to
R$150.000,00; request for quotations must be used for contracts upltR$000,00;
and open tendering must be used fortracts above R$.500.000,00For othertypes of

services, request for proposals may be used for contracts uB®®,00; request for
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quotations must be used for contracts up t®6&®%000,00; andpentendeing must be
used for contracts above B%0.000,08°,

In all solicitation methods established by Law 8.666, bidders arguaidied (Brasil 1993,
Arts. 22 and 52)meaning thatjualification of all bidders must be assessed before

submissions are analyzeak reviewed in Sectidh10.2

Open tenderingequest for quotatiorsnd request for proposadse very similar

solicitation methodsinder Law 8.666Fiuza and Medeiros 2014, 3#ccording to Art.

45, pricebased and valubased awardingrocessnay be used in all three methods.
Besides, equest for quotations and request for proposals admit the participation of any
qualified bidder(Brasil 1993 Art. 22 § 2, § 3)which makes them very much alike open
tendering All three solicitation methods also presuppose compliance with secondary
objectives in procurement, such as prioritylfarally producedjoods and priority for

micro and small business@$ie main differenceetween thenconcerns thenandatory

time intenal between th@ublication of the solicitation document atiné submission of
bidsT usually thirty days for open tendering, fifteen days for requesjuotations and five
days for request for proposdBrasil 1993 Art. 21, item Ill, § 2; Mello 2010, 5645).
Noteworthy,a shorter period available for submitting bids might be seen as towagluce
competition, since bidders have less time to organize and submit their documents in request
for quotations and request for proposalsis difference notwithstanding is fair to state
that under Brazilian law, request for quotations and texgt for proposals are used
differently than what | reviewed in Secti8t8. In general, requestor proposals are used
for inviting a restrictechumber of qualified bidders, and request for quotations are used
only for the acquisition of ofthe-shelf goods. In Brazil, howevdhese solicitation
methods open thgrocurement procedure to any interested bidaercan be used for

procuring any type of itenisgoods, services or construction

20 These values were updated by Decree 9.412, adopted in June 8832l 2018f) Nevertheless, | will
analyze procurement proceduresttiwak place before 2018, so the new values are not relevant for this study.
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In what regardgrize competitions, bidders do not submit a price for their work. Instead,
they compete for a predetermined prize to be awarded to theutesissior(Brasil 1993
Art. 52). Procedurs usingprize competitionsirethus qualitybased The law does not

provide a value threshold for the use of prize competitions.

Specialized technical pfessional serviceshould be procured preferably by means of prize
competitiongBrasil 1993 Art. 13 8 1) The Law does not clearly mention architectural
services but, iyen the definition of basic project and execution project provided above
architectural servicesanbeconsideredpecialized technical professional services

This preferenceprovided by the Lawmonethelessopen tendering can be uded
theprocurement of any subject matter of any estimated value, including specialized
technical professional servic@Brasil 1993 Art. 23 § 4)

6.2.2.5 Awardingprocess

Articles 43 and 46 of Law 8.666 descripessibleawardingprocesesaccording to
thesolicitation methodPrize competitions can only be qualligsed, whereaspen
tendering, request for quotations and request for propcasalbe pricébased or value
based. Nevertheless, valbased and qualitpased procedures are only permitted
for procurement oitemsof a predominantly intellectual nature, includisghitectural
serviced! (Brasil 1993 Art. 46 § 1, item 1)

In pricebased procedures, procurement proceedings start with the assessment of
qualification crieria, followed bya classification of qualified bids lproposedrice
Thewinner will be thequalified bidder proposing the lowest pri@&rasil 1993 Art. 43). In
quality-based prcedures, procurement proceedings start witlaglsessment of
qualification criteria, followed by alassification according tevaluation criteria

Thewinner will be thequalified bidder with the best scores in their evaluation criteria

I'n the @sttipogde hiciakbao "mlhor técnica" ou "técnica e preco” serdo utilizados

exclusivamente para servigos de natureza predominantemente intelectual, enl eapelataoracao
deprojetos, célculos, fiscalizagao, supervisao e gerenciamento e de engenharia consultiva em geral e,
emparticular, para a elaboracao de estudos técnicos preliminares e projetos basicos e exacutivos
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(Brasil 1993 Art. 46 § 1) Finally, in valuebased procedures, procurement proceedings
start with the assessmentapfalification criteria, followed by a classification aoding to
technical evaluation criteria, and finally an evaluation of proposed pricesvimher will
be thequalifiedbidder proposing the best combination of techreealuationcriteria and
price, as established in thelicitation documen{Brasil 1993 Art. 46 § 2)

Procurement officials should evaluate submissions in qgtiadisgl and valuebased

procedures by means of a scoring system, which must be made explicit in the solicitation
documentiBrasil 1993 Art. 46 8§ 1, | and § 2, I)The Law remains silent regarding
theminimum number of evaluation criteria that should be employed or how weights should
be attributed to technical criteria and to price.

6.2.2.6 Criteriafor selection of biddes

Law 8.666 providefive types of criteria thabught tobe employed for the selection of

bidders. These criteria are (a) legal, (b) technical, (c) economic, (d) fiscal compliance, and
(e)labor rules complianc@rasil 1993 Art. 27; Bazilli 1998, 199; Pedra 200&) what
concerngechnicalcriteria,the law establisheshat: (a) all public procuremeptocedures

must include technicafjualificationcriteria(Brasil 1993 Art. 27), (b) procurement

proceduresnay include technicagvaluationcriteria, but only for services with a
Apredominantly intell ecthwmalcahtatourod @ sacri ofnand
which would comprise architectural servi¢Bsasil 1993 Art. 13, Art. 46) Both technical
qualification and evaluation ¢eria must be defined by means of objective parameters

(Brasil 1993, Art. 40, VII)Below | elaborate on the contents of the law regarding these

criteria
Technicalqualificationcriteria

Law 8.666 stipulates th&tchnical qualification criteriare mandatory in all solicitation
methodsregardless of the subject matter of procurer(i@rasil 1993 Art. 27, item 1) In
procuremenbf professionatervices, lwders must comply with two main requirements:

they must be members of their f@ssional order and they musmonstratéhey have
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the capacity tgperformthe service or deliver thgoods being procurg@rasil 1993 Art.

30, I, Il). Capadaty must bedemonstratetly means of statements produced by legal persons
acknowledging that thieidder has already executed services for tfierasil 1993 Art. 30,

8§ 1). Eachtechnicalcriterion carbe applied ortwo levels: (a) they can be applied on
theprofessional or group gdrofessionals who work forfam submitting a proposah a
procurement process which case it is called@ofessional capacitycépacitacao
técnicaeprofissiona); or (b) they can be appliezh the bidding firm itself, in which case it

is called operational capacitggpacitacao técnicoperaciona) (Brasil 1993 Art. 30, 8§ 1,

§ 10) Therefore,for each item procuregrocurement officialsnayrequire professional or

operationatechnical qualificatiorcriteria or both

The proofof technicalcapacityrequiredmust relate to previous experience in the items of
the subject matter gfrocurementhat are most relevant and most expen@Brasil 1993

Art. 30, 8 1, 1) In this regard, the following example might dsehelp to understand
thetopic of relevance. The subject matbé procuremenproject of poolsnay include

items such awaterproofing planshydraulic plansarchitectural plansand so forth.
Therefore, it would be logic to demand experiencaesigningwaterproofing plans if

the subject matter concerns pools b toof of abuilding, but such a demand would not be
reasonable if theubject matter concerned trenovation of a standard music classroom,
for which experience in acoustics aswlindproofing would be more relevant.

Procurement officialsnay establishhat biddersre expected tprovethey havea certain
quantity of capacity to be considered qualified. AccordingQdJ, it is illegal to ask for
provencapacityof more than 50% of thguantity of service being procur¢tdCU 2010b,
358). So, forinstance, if the subject matter of pppement is th@roject ofa pool with500
square meters @frea bidders may be asked to prove experience in designing up to 250
square meters of pooldowever,it is not mandatory to establismanimum quantityof
capacity thashould beequired(Brasil 1993, Art. 30, 8 1, 1)
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Technicalevaluationcriteria

There are twaypes of evaluation criteria other than price provided by Law 8.&&éhnical
evaluationcriteriaand additional criteriavhich can be used onlg prize competitions

(Brasil 1993, Art. 52)Technical evaluation criterishouldbe employed in any solicitation

method in which thawardingprocesss valuebasedr quality-basedThe law further

specifies which technical evaluation criteria procurement officials may employ, namely

bi ddersd capacity and amorgamization, techaologymmdo posed m
resources to be employed, and qualification of the team that will perform the service. These

criteria must be described with clarity and objectivity in the solicitation docufBesuil

1993, Art. 468 1,itemly t i s worth noting that biddersod c
criterion as well as a qualification criterion, therefore it may be asseswedrva

procurement procedufefirst, to select capable bidders, and then to choose the best bidder,

as described in Secti@9.1

In prize competions for architectural servicediddersare required tpresent a piece of
work i usually a preliminary desigimherefore, in prize competitionsqeurement officials
must devise additional evaluation criteria for juddinig piece of workThese critga
should be determined case by case, andrtiayinclude aesthetic criteri@rasil 1993

Art. 52). As mentioned in Sectiof.1.2 aesthetic criteria are outside the scope of this
research.

6.2.2.7 Administrative protests

In what concerns administrative protests, Law 8.666 prowwesypes. The first is

the objection(impugnaéo), which isused to contest the legality thie procedurelt must

be submitted befongrocurement proceedingtart(Brasil 1993 Art. 41) The second is

the appeal fecursqg, which is used to contest decisions regardmegresults of

procurement proceedings i ncl udi ng p rassessmemthtechmicalcriterid | ci al s 6
(Brasil 193, Art. 109) Objections are judgelly the procurement proceedings teawhile

appeals are judged by a designated authority in the procuring &itdwing ananalysis

of the procurement proceedings te@nasil 1993 Arts. 41 and 109)
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6.2.2.8 Procurement proceedings team

All decisions regardingrocurement proceedisin request for proposals, request for
quotdions andopentendeimng, including the choice of the bestbmissionaremadeby a
committee composed of at least three procurement officials; ftétheim must be
employees of thprocuringentity. In prize competitions, decisions anadeby a special
committee composed by renowned professionals in the field slthject matter of

procurementthey may be public servants or otherwiBeasil 1993 Art. 51)
6.2.3 Law 10.5201 Reverse auctions for public procurement
Application

Law 10520, adopted in 2002, introducedawsolicitation methodthe reverse auction
which can be used by any federal, state or municipal public organi¢Btasil 2002) This
law was intended to provide a lomweomplexity alternative to theolicitationmethodsput

in plaee by Law 8666 (Rosilho 2011, 161; Fernandes 2014,. F8verse auctionsan only
be used fofi ¢ o mnmgwaod® and serviceghich are those for which one can objectively
measure their performance and quabigymeans of usual market specificatior(8rasil
2002, Art. 1)

Awardingprocess

The awarding process reverse auctionareprice-basedandbidders are pogqualified
(Brasi 2002, Art. 4, X) All proceeding take place irComprasnetAccordingly,
procurement proceedinggartwith initial bids. At this stage, bidders will input their initial
offers inthesystem They may also submit objections to gwicitation documety which
will be analyzed by procurement officials. If there are no valid objectardioneers start
theauctionat thedate and time informed in tle®licitation documentDuring this phase,

all bidders can see thawest price offered, which allowsdm to bid an even lower price.

2'n the aguelesgcujos pades deidesempenho e qualidade possam ser objetivamente definidos

pelo edital, por meio de especificagbes usuais no meécado
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The auctioneeis expected terigger theclosure of theauction when they consider that
enough bidhave been received. Tegstem then staressrandom period termingig
theauction. This means that it is not #aectioneewho decides when bids will not be
accepted anymore; it is tisgstem which decides randomly when #ouetion is declared
finished®. Anyone can participate in theitial bid and in theauction because, at this point,
procurement officials have not asssbshequalification of bidders ygMP 2005, 1517).

Once theprovisional winners are chosghgauctioneer asks them to submit their
qualification documents.rBcurement officialthentake on thenalysis of thee
qualifications. Should they be qualified, thectioneer opens tlsystem for the submission
of protests. If there are protests, procurement officials analyze them andjidgpeEmthis
analysis, thegonfirm thedefinitive winners. If the provisional winners are not considered
qualified or if any protest is considered valid, thetioneer must summon teecondbest
bidder(Brasil 2002, Art. 4, XXI, XlI, Xlll, XVI) . Thus, only qualification of winners is
assessed by procurement officidMhen theauctioneer declargbe definitive winners,
Comprasneautomatically generates an auction report. In this report, all bids and
theinformation exchaged during theuction is registered. Objections, protests and

qualification documents are also available in the sy$dm 2005, 2127).

Otherrulesestablished by Law 8.666 are applicable in reverse asgctrariuding
provisions regardingechnical qualification criteria aretministrative protesi®Brasil
2002, Art. 9)

Procurement proceedings team

An auctioneer, with the help of a support team, must be designated to conduct
procuremenproceedingsand tomakedecisions concerning reverse auctions. They must be

civil servantsworking for the procuring entit{Brasil 2002, Art. 3, V)

23 Comprasneincludes a random period for closing #uection. This random period can last up to thirty
minutes followingthe@ u ct i o n e er 6 dosurerof bglg €his randgm ferioe was put in place to
prevent auctioneers from favouring a bidder by closingtleion at the moment this bidder would win
(Barbosa 2017)
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6.2.4 Law 12.462i Differentiated regime for public procurementi RDC
Application

Law 12.462 adopted in 201, introduced aothersolicitation methodnamed
fidifferentiated regime for public procuremeéiitRDC (regime diferenciado de
contrata@es (Brasil2011a) The main feature of Law 12.462 is thaiitroducel
thedesignbuild approachdiscussed in Sectid4, in Brazilianpublic procurement
(contrata@o integrada as mentioned in thHeaw). In this approach, the basic project,
theexecution project and the construction itself may be procured in the saméyseoce
(Brasil2011a, Art. 8, V, Art. 9)This is different from the@rocedures of Law 8.666, which
determines that procurement fmnstruction may only take place if the corregpog

basic project is approveds reviewed in Sectidh2.2.3

By the time of its adoption,dw 12.462 wasntended to provide a simpler legal framework
for the construction dbuildingsandinfrastructure neasary for the Fifa World Cup

in 2014 and for the Olympic Games in 20@6/en that reverse auctions cannot be used for
constructionValencia 2016, 65)TheLaw later incorporatedtherareasvhereRDC can

be appliednamelyactions inthe Programdr Economic Acceleration PAC (Programa de
Aceleracao do Crescimentonfrastructure for health services, construction of prisons,
actions for public security, infrastructure for urban transportation, construction of buildings
for thepurpose of renting them for tipaiblic administration, and actions in public
programs for sience and educatiofor concision, | will use theetmRDC actiongor

actions concerning these areBR®C can thus be used pyocuring entitiegcrossall levels

of governmentor the acquisition of any type of itemacluding architectural services,
provided thesubject matter of procuremestin the scopef RDC actiongBrasil 2011a,

Art. 1).

Awardingprocess
Law 12.462determines that RDC procedureay be pricebased, qualiased or vale-

basedBrasil2011a, Art. 18)Neverthelesghe assessment of qualificatiensimilar to that
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of Law 10.520. That meamgalificationwill be judgedafter he bestsubmissions selected
(Brasil2011a, Art. 12)thus reducing the amount afalysisoy procurement officialgzhen

compared with procedures established by Law 8.666

In RDC, waluebasedproceduescan only be employed for servicaelsa predominantly
intellectual natur¢Brasil 2011a, Art. 20)yetthe Lawfurtherspecifies thatjuality-based
selectioncan be employesdpecificallyfor procurement of architectursérvicegBrasil
2011a, Art. 21)In practice, RDGwith pricebased or valubased selectiocorrespondto
apostqualificationopen tenderingFiuza and Medeiros 2014, 3%hilst RDC with
quality-based selection correspatd apostqualificationprize competitionRules
regardingqualification and evaluation criter(&rasil2011a, Art. 14jpnd regarding
administrative protest@rasil2011a, Art. 27, Art. 45are similar to those estiédhed by
Law 8.666.

Procurement proceedings team

Decisionsconcerningorocurement pro@eingsunder Law 12.462 ammadeby a
committee where the majority of its members must be employees of the pramitityg
(Brasil2011a, Art. 34)

6.2.5 Other regulations on procurement
6.2.5.1 Decree 7.892 Formalized price systeinSRP

Decree 7.892, adopted in 2013, implements the formalized price syS&MR(sistema
deregistro de pre¢gs which was provided by La®.666 (Art. 15) SRPis not a
solicitation method, budn additionalttool allowing public organizations tprocuregoods
whereverthe quantity tdoe procured is not knawbeforénand.In suchcase, bidders offer
a price per unibf measure of thegem proared(Brasil 2013, Art. 9, I) The procuring
entity and other gblic organizations may then buy theededjuantity of the item from
thewinning bidder up to a certain limit established in th@responding solicitation
documen{Brasil 2013, Art. 22)
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Procurement officials may empl&RPin four circumstances: (aheitemwill be
frequentlyprocured; (b) it is convenient furchase théemin installments; (c) more than
onepublic organizatiomeed to procure threameitem; and (d) it is not possible to
determine beforehand tleactamount of thetem that will be procureqBrasil 2013, Art.
3). This system can only be employed when the solicitation methaykis tenderingas
established by Law 8.666everse auctics) as established by Law B20;or RDC, as
established by Law 12.4@Brasil2011a, Art. 292013, Art. 7)

An example might beaelpfulto illustrate howSRPis applied A public organization may
procure pencils by means ofeverse auction usifgRPE, without indicating the exact
quantity of pencils it would need. Bidders offer a ppeeunit of the specified pencil.
Thewinner will be the qualified bidder offering the lowest pri€be procuringentity may
then buy pencdfrom thewinner. Other public organizations may also libg sameype of

pencilsfrom the winner, without the ndeof startingprocurement prockires anew

According to Law 8.666SRPshould not be employed for tipeocurement of services
including architectural servic€Brasil 193, Art. 7, §4).

6.2.5.2 Decree 2.271

As seen above, Law 8.666 provided different procedures for procurement of construction,
goods and servicesrdturement of services for federal organizatimasregulatedoy

Decree 2.27ladopted irl997 and by Normativénstruction 5(Instrucao Normativa),
adopted in 201{Brasil 1997; MP 2017b)l will refer to the latter simply as HS.

Decree 2.271 establisthéhat any service that is complementty the main activity of
afederalpublic organization may be provided by third parties by means of public
procuremen(Brasil 1997, Art. 1¥%.

24 Decree 2.271 was replaced by Decree 9.507 in September 21(Bt8%B 20189, Art. 17)However,
Decree 2.271 was the legal instrument in force during the period analyzed in this study.
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IN-5 provides detailed rules for the proement of services by federal public

organizationsas established by Decree 2.271

Given its importance for this reseaf§H will discussin detailthefeatures ofN-5 that |

deem most relevant for this study.
6.2.6 IN-5T7 Normative Instruction 5

IN-5 determineghat procurement officials mustq@luce two documents to start
procurement pro@alings The firstarethereference term@ermo de referéncid’.
Thereference termmform specificationf service being procuredawarding proces
technicalqualification and evaluation criteriandestimatedostof the servic MP 2017b,
Art. 30). The second is theolicitation documentedital), whichis the most important
document ira procuremenprocedurgJusten Filho 2009, 519) mustindicatethe subject
matter of procuremerfthe services being procureddlicitation methodawardingprocess,
qualificationandevaluationcriteria, as well as the terms of thentract that would be
awarded as a result of procurement prdoggs(MP 2017b, Art. 34, Appendix VAR).
Thesolicitationdocumenimust bebased on information provided in theference terms
(MP 2017b Appendix VHA item 2.1)

IN-5 establisheghat there should be twteams of procurement officials engdgn
aprocurement process. The first is the planning teaquipe de planejamento
dacontratac&g, composed of procurement officialo are expected to hokthowledge
on the technical aspects of the subject maftee. planning tears responsible for devising

thereference term@VP 2017b, Art. 21)Therefore, it is this group who determines

25IN-5 replaced Normative Instruction 2/2008 in 2017. However, in what concerns the subject of this
researchtheir contents are basically the safBeasil 2017b)

26 According to TCU, IN5 should be followed by all public organizations, regardless of et (federal,
state or municipal) or their branch (executive, legislative, judici@)J 2009, 14; Correa 2010; MPOG
2012)

27 Basic projectandreference termare often used as though they were interchangeable appellations.
Neverthelesshasic projects a detailed doument, including drawings and specifications, necessary for
procurement of construction, as seen in the section dedicated to Law 8.666, wdferease ternis a
simpler document, adequate for the procurement of goods and sé@érearao and Daniel 2018)hus,
thedocument used for procuring architectural services should be the referenge term
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awardingprocessand technical criterjjmndwho judged i d dcempkatce with technical
criteria Thesecond is the procurement proceedings team, whose composition siepend
thesolicitation method employeds reviewedn Sections5.2.2.8 6.2.3and6.2.4 It is this
team who is responsible for producing the solicitation docuarehtonducting
procurement proceedingscluding judging compliance with criteria other than technical
(Tolosa Filho 2011, 561; MP 2017b, Art. 33)

Eachsubject matter of procurememtay include different services which case each
serviceshould beprocured asdifferent item.Each item must be classified using a
classification table available @omprasnetcalledCATSER(MP 2017b Appendix V item
2.1.b) ltems can be baenseparately or in a group of itepiaut different services should
not be procuredchithe same iterMP 2017b Appendix Il item 3.8for instancea
procuring entitymay procure theubject mattedesign of a new offidaeuilding. This
subject mattemay compriséhe following servicesarchitectural designstructural design
facilities designandinterior design In this case, we would be dealing with @ubject
matter corresponding to orgrocurement procedure andesolicitation documenthis
subject mattecomprises four services being procunetijch correspontb four items.
These four items may be grouped, to assure the same bidder will provide all services; or
they may be offered separately, in which case ébiflerent bidders may provide
theservices. In the latter case, four contracts wouldvieerded whilst in the former case,
only one contracivould be awardedHowever,in no casehe four servicesould be

bundled as one item, given that it would hetpossible to correctly classify them.

IN-5 hasthreeother features that amaportantfor this study. First, idetermines that
services should be procured preferably by meanswefrse actions (pricebased selection
of bidders), whereas valimsed pocedures should be exceptiorfalocuring entitieshat
intend to procure services hyeans ovaluebased procedures must justify the need to do
so. Valuebased procedures are acceptable when the service is of intellectua(M&ture
2017b Appendix VHA items 8.1, 8.4, 8.6)Therefore, it can be contended ttas

regulation grants discretion tba planning team tudgewhether a servicean be
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considered a common servj&ich as street cleaning, asexviceof intellectual nature

such as legal consultirgy architectural desigiN-5 does not mention prize competitions.

Secondin its Art. 30, IN-5 determines that procement officials must unveil thestimated
price for the service and how they calculated this estimatedipaitkough it is not
mandatory to indicate the estimated price in RDC procedBresil 2011a, Art. 6)

Bidders that proposegice higher than the estimated price may have their bids rejected
(MP 2017b Appendix V item 2.8.d)

IN-5 alsodisposes thdtothtechntal qualificationcriteriaand technical evaluation criteria

must be relevant and compat atibdade pextingntee t he ser
compative[é ] com o objeto de que trata o processo licitatorfgMP 2017b, Appendix

VII-A items 10.3 and 10.4Besidesthe same technical criterion may be used as

qualification as well as evaluati criterion(MP 2017b Appendix V items 2.8.b and 2.8.c)

However, documents used for complying with qualification criteria may not be used for

assessing evaluation crite(dP 2017b Appendix VIFA item 10.4.b) Finally, IN-5

establishes that technical qualification criteria must include a minimum quantity of capacity
required(MP 2017b Appendix VHA item 10.4.b)
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6.2.7 Comments on procurement regulations
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Figure 14 - Summary of the procurement process for services

| summarize the process for procurement of services undeti8nazagulation inFigure

14. The type and the estimated value of services procured should determine solicitation
methods available. In tursolicitation methods and iséces should determine the range of
technical criteria which procurement officials could employ. In what concerns solicitation
methods, the three principal types are reverse auctions, which agupbBtation
procedures (assessment of qualificatioddee after assessment of proposals), as well as
prize competitions and open tendering, which aregoiification procedures (assessment
of qualification is done before assessment of proposals). In the figure Rb&enethods
(Law 12.462) are not showfgr these can take the shape of any of the three methods

mentioned.

Some authors argue thaetcoexistence of Laws 8.666 and 10.6&€ats a contradictory

and confusingegulatoryframework, since these lavesbraceopposite directions:
amaximalist approach in the case of the former and a minimalist approach in the case of
thelatter(Rosilho 2011, 203; Fernandes 2023; 2016, 427) aw 8.666 isconsidered too
detailed, rigidly framing procurement procedures in order to control corrufionid

Bank 2004, x; Rosilho 2011, 146; Fernandes 2016,.426) 10.520 introduced post
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qualification proceduresyhich some authors considarhuge improvement over Law
8.666becausgre-qualification in Brazil is a lengthy procedure, very often sctiej to
administrative and legal proteg&zerman 2012; Costa Jr 2016, 59; Fernandes 2016, 425)
However, Law 10.520 provides little flexibility for procurement of professional services,
becausehe only evaluation criterioim reverse auctiagis price.ln a report focusing on
theBrazilian procurement systenmetWorld Bank noted thessue of different regulatory
approachesunderlining that they may produce conflicting jurispruderf@ésrid Bank

2004, 84)

Law 12.462 appears as a middle ground betwasvs 8.666 and 10.52@lthough
theintroduction of the desighuild approach has been criticized by many, especially
architectgFiuza and Medeiros 2014, 38; IAB 2015; 2Q1&w 12.462 has also been
criticized for granting too much discretion to procurement officiige it letgshem apply

RDC for procuring any item regarded as part of an RDC a¢#lalencia 2016, 66)

Noteworthy, some authors see pqgatlification procedures as appropriate for the Brazilian
context, given thahey havebeen tested extensively byeansof reverse auctiong-iuza

and Medeiros 2014, 25However, other scholars mention thatdifferent context, post
qualification procedures often introduce a bias toward the lowest bid, therefore
procurement officials would be more likely to ignore other criteria in this situation
(Sporrong 2011, 63)his discussion does not regard criteria themselvesather
themoment in thgrocess when criteria are assessed. For tagorgl will notelaborate

on the matter

In what concerns procuremeaftarchitectural servicas particular asummary of the main
features ofolicitation methods available under Brazilian laws, as reviewd#ds chapter

is shown inTable2.

One can argue from this summary that there is a large range of possible solicitation
methods from which procurement officials could choose from. They would vary from
thesimple, straightforward reverse auction to the more conmgiexsubjective prize

competition. The choice of solicitation method would depend on how procurement officials
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classify the subject matter of procuremeéim this case, how they classify architectural

services. Technical qualification criteria are mandatorall procurement procedures,

whereas technical evaluation criteria may be employed only in-balsed and quality

based procedures.

Table2 - Features of solicitation methods for architectural services

Solicitation Reverse auction | RDC Open tendering, | Prize
met hod Y | (Law 10.520) (Law 12.462) request for competition
proposals (Law 8.666)
and request for
quotations
(Law 8.666)
Awarding Price-based Price-based, Price-based or Quality-based
proce ss quality-based or | value-based
value-based
Qualification Post-qualification | Post-qualification | Pre-qualification | Pre-qualification
Technical Qualification Qualification Qualification Qualification and
criteria mandatory mandatory, mandatory, evaluation
evaluation evaluation mandatory
depends on depends on
awarding awarding
process process

In what concerns solicitation methodld-5 is in contradiction with Law 8.666. THermer

providesthatreverse auctions should be freferred method for procurement of all

services, thus establishing the preference of a-pased selection. Law 8.6@8ovides

that prize competition should be the preferred method for specialized technical professional
services, thus establishing the preference of a quladied selection for such services.
Theissueseems taevolve aroundiow procurement officials should classsgrvices

either accommonservicesor asservices of a predominantly intellectual nafurestill as
specialized technical professional servid@spending on this classification, technical
evaluation criteria should be used or otherw&mne authors understand that

thelegislation provides the preference for prize competitions for arthitdservicesn
generalCretella Jr 1996, 188; Fernandes 2016, 1@Bereasenownedurist Marcal
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Justen Filho contersdhat procuement officials have discretion to determine whether a
serviceshould be the subject of a prize competitiad09, 164)Adding some confusion to
this already difficult matter, th@ffice of the Attorney General states that architectural
services must be submitted to-B\Nthus etablishing reverse auctions as fireferred
method(AGU 2018) whereaghe Federal Audit Office encourages procurement officials to
employprize competitionsvhen procuring architectural servigd<CU 2019b, 27)

It is also argued that these of reverse auctions for procurement of professional services is
inadequate, even if tHegal framework provides discretion on tinatter. As Szerman

noted, in atypicalreversedau¢ on fAbi dders are retailers or
knowledge of their private costs before entering the auction. Bidders are unlikely to spend
large amounts of time reading latsdescriptions, as these are short due to
thestandardisation of prodtics b e i n(8012, #1)Pbfessional services, including
architectural services, cérardly bestandardised, and the solicitation documents for
procuring such services are usually long andildetaTherefore, choosing tlvnning bid

by means of a priebased procedure is unlikely to provide Hestprofessional to provide
theservice, for bidders will not have enough time to calculate their dagthermore,
therandom period for closure bids in reverse auctions may create a gambling
environmentBidders will engage in a race for tlsvest price, threatening the feasibility

of theservice(Guarnieri and Gomes 2019, 2)

6.2.8 Proposed billfor public procurement in Brazil

Since a new procuremeill is under study in BraziBnd given the subject of this
researchit is worth checkindhow procurement for architectural servicesaddressed by
this bill.

6.2.8.1 Proposed hill

A bill to replace Laws 8.666, 10.520 and 12.462 is under study sinc2048do Federal
2017; 2020) At its present state, throposed bill provides open tenohgy, reverse auction
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and prize competition as soliatton methodsusing posqualification procedureSenado
Federal 2017Art. 25).

Like Law 8.666, thaill establishes thawarding proceduresan be pricébased, quality
based or valubased $enado Federal 201&rts. 31, 32 and 33). Like Law 12.46P,
would be possible to employ a desiguild (DB) approach but, in this case, the procuring
entity would need to provide a preliminagigsign Senado Federal 201A4t. 41). Like
Law 10.520, procurement officials should preferably employ reverse audiigngyverse
auctions annotbe used when thieem to be procured is a specialized technical senfiee
predominantly intellectual naturésgrvicos técnicos especializados de natureza
predominantemente n t e | ) (Semado Fededal 2014&t. 26). Basic project§ and
execution projects are listed amongst specialized technical sev¥izggedominantly
intellectual naturé¢ @studos técnic planejamentos, projetos completos e projetos
executivod )Sen@do Federal 201&rt. 5, XVI a). Thereforeit will not be possible to
procure architectural services by meansswkrse auctions.

Thebill determines that technical qualification critesig@ mandatory in any procurement
procedurgSenado Federal 201&rt. 55). However, it is less clear regarding evaluation
criteria. Specialized technical serviadsa predominantly intellectual natuceuld be
procured by means of prideased or valubased selectiongenado Federal 201A4sts. 31

and 33), whilearchitecturakervicescould also be procured by means of quatiased
selection $enado Federal 201&rt. 32). Nevertheless, thHll does not determine any
obligation or preference for the uskprice-based, valudased or qualipased procedures
and, consequently, for the usetethnicalevaluation criteria. We can thus conclude that, in
its current form, the proposed bill has the merit of making clear that reverse auctions could
not be empyed for procurement @rchitectural servicesiowever, it falls short of
providing a clear orientation on the use of technical evaluation cyiperiting this decision

under procurement officialsd discretionary p

2The bill replaces the term Abasic projecto by the te
remain the same.
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6.2.8.2 Comments on the proposed bill

In what regards procurement of architectural serviagagaspects of the proposed bill

must be highlightedBrazilian architects have argued that the introduction cb®e

approach for all types of construction will likely lead to increased corru@sseen in
contracts related to the construction of stadiums for the FIFA World Cugse contracts

were not submitted to Law 8.666, but to Law 12.4d@2reira 2017; Magalhaes 2017)
TheBrazilian Council of Architecture and Urb&tanning(CAU-BR T Conselho de
Arquitetura e Urbanismo do Braihas even set up a webpage for denouncing such cases
(CAU-BR 2017) Brazilian architects seem to prefer the traditional DBB approach for
theprocurement of construction, favouring prize competitions as a solicitation method for
architectural services. The Brazilian Institwf Architects (IAB7T Instituto de arquitetos do
Brasil), which is the most traditional association of architects in the country, has repeatedly
made public their support for prize competitighsB 2013a, 8; Baeta 2014; IAB 2015, 2;
2016, 2) However,in its present form, the proposed bill g procurement officials
discretion to dcide between open tendering and prize competitions for the procurement of

architectural servicesvithout providing a preference for either

Finally, some authors contend that the simplificatioproturement proceedingsovided
by theproposed billwill not be a panacea for Brazilian public procurentstausene
important source of problems is the lackpodperplanning which should be carried out by
theplanning team during the poontractual phase of procuremé¢Bampaio and Biasi
2011, 523; Fiuza and Medeiros 2014, 24; Fernandes 2016, Tk88)argument reinforces
the notion that the regulatory frework alone is not sufficient for a wdilinctioning
procurement systenfror improving the Brazilian system, theocurement environment

shouldalso be revamped.
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6.2.9 Regulations on architectural services

The profession of architect is framed in Brazil by LE&v378(Brasil 2010, Art. 1) This

law detemined the creation of a professional order for architgdtseBrazilian Council of
Architecture and Urban PlanniigCAU-BR, which is responsible for overseeing and
representing thprofession. CAUBR can adopt rules for regulating Law 12.378, and it can
impose disciplinary measures on architects, including banrpngfessional from therder
(Brasil 2010, Art. 17, Art. 19)To work as an architect, a professional musabeember of
CAU-BR, and to become a member, one must possess a valid diploma in architecture
(Brasil 2010, Art. 5, Art. 6)

6.2.9.1 Architectural services

According to Law 12.378, an architect may perform services in eleven fields, namely:
(a) architecture and urban planning; (b) interior architecture; (c) landscape architecture;
(d) cultural and artistic heritage; (e) urban aadional planning; (f) topographic survey;
(g) technology and resistance of materials; (h) structural systgrfesilities and

equipment related to architecture and urban planning; (j) environmental comfort; and
(k) environmental design and sustainable developifigrasil 2010, Art. 2) The services

themselves range from data collection to quality conimoluding spatial design

CAU-BR adopted many rekdions regulating Law 12.37 The most important for this
research are Resolution 21, adopted in 2012, and Resolution 51, adopted in 2013.
Resolution 21 provides a detailed list of Z&kignmentthat can be performed by

architecty CAU-BR 2012, Art. 3) Most of thesassignments straddle architecture and

other fields, so thegnay be performed by architects as well as by other professionals, such
as surveyors, but most commonly by ewgirs. For instance, structural design of a building

could be performed by a civil engineer or by an architect, within certain limits.

29 Before the creation of CABR, Brazilian architects shared the same professional order of engineers and
agronomists.
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6.2.9.2 Services exclusive for architects

Resolution 51 determines which services, amongst thosas&ignmentscan only be
performed byarchitects. These exclusive services are spatial design and related services in
the fields ofarchitecture, urban planning, interior architecture, landscape architecture,
cultural andartistic heritage, urban amdgional plannig, andenvironmental comfort

(CAU-BR 2013, Art. 2) Related services can be, for instance, teaching architectdre

urban planning (Art. 2 itemsfland o) or producing technical reports regarding

architecture and urban planning projects (Art. 2 item).l

In practice, architects and engineers are presumed to work in a complementary fashion

in most services relatl to construction, and especially in design services. However, given
my professional background and time constraints of this research, it would not be feasible
to discuss criteria for both engineering and architectural services. Hevitdimit

thesawpe of this research those services thatre exclusive foarchitects, as established

by Resolution 51 mentioned above.

6.2.10 Transparency regulations

Transparencys a fundamental feature of public administration and especially of public
procurement, since strengthens integrity and accountability of public agéBesnier

2012; Ferrarese 2015, 2There are twanainsources of regulations concerniogblic
procurementransparency iBrazil. The first source is Law 8.666, which, as mentioned
above, deals with public procuremenhe second ikaw 12.527which deals with
transparency in all government activitiesvill review contentdrom each of these sources

in the following sections.
6.2.10.1Transparencyegulations ompublic procurement

Law 8.666establishes that transparency is one of the fundamental principles of Brazilian

public procurement (Brasil 1993, Art. 3) disposes thall procuremenproceedingsnust
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be published inthe officid press of the corresponding level of governniefederal, state
or municipal(Brasil 1993, Art. 21)

Forregulating transparency in public procuremainthe federal levethegovernment

adoptal, in 1994, Decree 1.09%hich wadaterimplemented by Normative Instruction

2/ 2011. These regulations establish that

procurement should be available by meanSahprasnetthis systemis open to
thegenerapublicvia the internetindit holds informatioron procurement procedursice
2001 (Brasil 1994; MPOG 2011a; Szerman 2012, Ryenthing thefederal government
buys ought to be announcediimgans ofComprasnefexceptprocurement involving
classified informatio)) andprocurement proceedings regarding reverse auciodfkRDC
shouldalsobecarried outhy this systen(Brasil2018d) Federaprocuring entitiesnust
therefore publish theproceduresn the official press awell as inComprasnetwhereas
stateandmunicipalprocuring entitiesare not obliged toaseComprasnetbut they are
encouraged to do §8zerman 2012, Brasil 2018d) Comprasneis thusa system for
disclosing informatiorabout all procurement ithe federal spheras well as foconducting

someprocurement proceedingeamely reverse auctions and RDC

When a procuring entitgublishes a procedure @omprasnetit must includen

the systemthe solicitation document and correspondmeference termsas well as list of
items procuredThis listis generated automatically iomprasnebased on information
provided byprocurement officialscomprising the classification according to the CATSER
table and the estimated value for every (@M OG 2011a, Art. 4; 2011b, 38)
Thesolicitation document, theeference terms and the list of items procured are thus
mandatory documents for publishing procurement procedu@smprasnetComprasnet

can beaccessed by theddressittps://www.gov.br/compras/jr/.
6.2.10.2General egulationson ransparency

Law 12.527, adopted i2011,is known as Access to Information Lglvei de acesso a
informacag. It deals with transparency in glbvernmenactivities. Law 12.52'determines

thatalli nf or mati on on public organizations?®é
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public (Brasil2011b, Art. 8, IV) At the federal level, this Lawas implemented by Decree
7.724, adopte in 2012, which establishes that federal organizatioast keep, within their
internet sites, pages containing information regarding their procurgmoa@duregBrasil
2012, Art. 7)

For the executive branch of governmemtother regulatiorinterministerial Ordinance
140/2006 determined the creian of Public Transparency pages@inas deransparéncia
publica), which are also intended to hold information regarding procurepnecédure®f
federal organization€CGU and MPOG 2006, Art. 7Each federal organization is
expectedo keep a Public Transparency page, which can be used to compile indormat
required by Decree 7.72Fhese pages are accessed by the address

http://www.transparencia.gov.br/

It must benotedthat there are many other sources ofrimfationon procurement that do

not regard the federal government. State governnagtsnunicipalities magave their

own internet sites for procureméhtHowever, a empirical study publisheid 2018

showed that state and municipal governments comply less with transparency laws than
thefederal governmer{Michener, Contreras, and Niskier 2018, 6 Bhsides Banco do
Brasil, a bank controlled by the federal gowveent, has its own procurement system, called
Licitacbese (Banco do Brasil 2018 Many municipal ad state organizations, as well as
private organizations, udeacitagdese for their procurement needs. Like other enterprises
partly owned by th&razilian government, such as Petrobras, Banco do Brasil is not
required to us€omprasnetfor theyare not considered part of tfederal administration
(Brasil 1994, Art. 1, 8 1, 198 Art. 9; Calasans Jr 2011, 527; Fiuza and Medeiros 2014,
92).

30some examplearehttp://www.transparencia.sp.gov.br/licita. htriar the state of Sdo Paulo, or
http://www.sgl.to.gov.brfor the state of Tocantins.
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6.2.10.3Sources of information

In accordancevith the regulationsliscussed above, one can expect that information on
federal public procurement could be found in at least two internet sourcef&st e
Comprasnetthe second would be either the Public Transparency pages or the internet page
of eachprocuringentity. The latter would be more useful when one is focused in
procurement of a specific organizatiovhereasComprasnetvould be a bettesource for
information on procurement of the federal government as a wiaehould be able to
download solicitation document$eir respective reference teriansd lists of itemsor all
procedure®f procuring entitiesisingComprasnetHowever, onlyproceduresising

reverse auctions and RDC aaried outby means oComprasnét. Hence it may be
expected thatomedocumentsised inproceduresvhich employother solicitation methods
couldnot be available i€omprasnetbuttheyshould be available in Public Transparency

pages of procuring entities.

6.3 Considerations on the Braziligmocurement system

From thereviewthereuponwe ealize the procurement environment in Brazil can hardly
be considered a positive one for a walhctioning systemEnforcement is deficient,
thesystem is very fragmented, and personnel often lack skills to perform their tasks.

In what concerns the regulatory frameworlgah be said that it iguitea complexone

There ardaws providing different appaches in procurement, and their coexistence may
lead to conflicting choices and conflicting jurispruden€&sthe other handrazilian laws
provide a high level of transparency of procurement ploes, at least regarding
proceduregonducted by federal organizations, for whom the uggoofiprasnets

mandatory.

311n 2017, 96% of all procurementqedures published i@omprasnetoncerned reverse auctions
(Sourcenhttp://paineldecompras.planejamento.goy.br/
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Drawing on Brazilian regulations, two features of procurement must be underlined, for they

are important for the comprehension of this study. First, a subject matter ofgonec

may include many different servic&sachservice should be procured as a different item in

the same procedure. But different services should not be procured in the same item.

Second, a technical criterion comprises two concepts: (a) the capague®d, which is

the set okxperiences and available skills deemed necessary for the production of

theservice being procured; and (b) the quantity of capacity, which is a figure expressing
theminimumquantityr e qui r ed f or ¢ o n sditydcempliantg-ort he bi dder
i nstance, in the criterion fiexperience with
the capacity would bdesigning poolswhereas the quantity of capacity would39$€

square metersEach item procured must require one or ntec@nical criteria.

The analysis of the regulatory framework in relation to procurement of architectural
services unveiled that theisessomeconfusion @ which solicitation method

andcorresponding technical criteria should be used in public procureorehese
servicesProcurement officials may classifychitectural services as specializedhnical
professional services, which would put them under the field of Laws 8.666 and 12.462; or
as common services, which would put them under the field of I08%20Q. In the former

case, both technical qualification aiegthnicalevaluation criteria should be employed,

whilst in thelatter case, onlyechnicalqualification criteria are necessary.

It could be contended that no architectural service can be igbjganeasurd by means

of usual market specifications, as demanded by Law 10.520. However, architectural

services may present very different levels of compfeXdesigning a parking lot

anddesigning a public transit system are very different architelcsarvices, and they

probably should not be procured by the same solicitatiohadednd technical criteria.
TheBrazilianregulatoryframework providesr oom f or procur ement of fic
regarding this issue. Current rules grantglaning team (mentioned @ection6.2.5.9

discretion to devise criteria and propasdicitation methodsprovided these arelevantto

theitems procuredThere is, however, a contradiction betweerblidnd Law 8.666

(discussed in Sectigh2.7). A contradictionin theregulatory frameworkncreases
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thechances obutcomes that are not expecteddmjicy-makers especially in a context of

high levels of discretio(Hirata 2016, 33)As late mathematician Alan Turing has noted,
Atharm of a system that contains a contradic
t he s gndviork B0, 421)In this sense, this research can reveal problems related to

these contradictory rules.

To complement this picture, | analyzed the new Brazilian billuslip procurementThis
bill upholdsprocurement officia@ d i s c soéicitatiom methmds and technical criteria

for procuring architectural servicddevertheless, it is impossible to forecast its adoption.

Discretionprovided by current regulatiosd by the proposed bithay be seen as a

positive feature, for it would be impractical to impose the same criteripranddures for
procuringall types of architectural servicddowever, the problems in procurement for
construction suggest that thiscretion has not been used wisely, as mentioned in Section
2.1 For this reason, it seerttzat an examination of the matter by means of steset

bureaucracy theory and the concept of discretion is even apprepriate.
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7 Intended policy on procurement of architectural services

In order to compare actual policy with intended policy, as suggested bylstrelet
bureaucracy theorpne must first analyse intended politytended policy may be seen as
the sum of bounded powers and discretionary powers, provided by the regulatory
framework(Applbaum 1999, 208)As discussed in therevious chapter, the Bréiain

regulatory frameworknainfocusis on preventing corruption and on treating bidders
equally, in detriment tprovidingthe optimal value for procuring entitids. this chapter, |

will highlightprocurement f f i ci al s& b o unde dthep admiaistrativea n d
discretion in what concerns technical criteria and solicitation methods for procurement of

architectural servicebased on the review in Secti6r

One preliminary question in this analysis is: how to identify administrative discretion?
Brazilian Jurist Celso Bandeira tiello (2010, 434)argues that a law creatdiscretionary
powersin four circumstanceg:irst, it may not describe trs#tuation which is supposed to
be framed. Second,dlsituation may be described kggue or imprecise concepts, leaving
room forreflective judgementsThird, it may prescribe the freedom to decidelomg as

the decision complies with the legal finality. Forth, it may prescribe thasidezshould
considerageneric or imprecise objective, for instance,fhblic interestDrawing from

this account, | will deal below with intended policy on praenent of architectural

services.

7.1 Solicitation methods

According to the regulatory framework, the choice of solicitation methods depends on how
procurement officials classify the service procured and on the estimated value of

the procedureConcerning théormer, procurement officialsnustjudgewhether

theservice procured (a) a common service, (B)service of a predominantly intellectual
nature (c) a specialized technical professional service, or still (d) a service in the scope of
an RDC actionFor convenience, | review the contents of thgulatory framework
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concerning these concepts Bable3. | will discuss thenbelow, and Iwill alsoconsider
theissue ofestimated value thresholds for each solicitation method

Table3 - Review of concepts from the regolat framework

Concept Contents of the law Original contents
and source
Common services for which one can objectively faqueles cujos padrbes de desempenho e
services determine their performance and qualidade possam ser objetivamente definidos
(Law 10.520, quality by means of usual market pelo edital, por meio de especifica¢des usuais
Art. 1) specifications no mercadoo
Services of no definition, but the Law provides a list | fservigos de natureza predominantemente
predominantly of activities which are considered of a intelectual, em especial na elaboracdo
intellectual predominantly intellectual nature, de projetos, calculos, fiscalizagdo, supervisdo
nature including the production of basic e gerenciamento e de engenharia consultiva
(Law 8.666 projects and execution projects em geral e, em particular, para a elaboragéo
Art. 46) de estudos técnicos preliminares e projetos
bésicos e executivoso
Specialized no definition, but the Law provides a list | ftrabalhos relativos a: estudos técnicos,
technical of activities which are considered planejamentos e projetos bésicos ou
professional specialized technical professional executivos; (€) par e
services services, including those related to avalia-»es em geral;
(Law 8.666 technical studies, planning, basic and consultorias técnicas e auditorias financeiras
Art. 13) execution projects, technical ou tributS8rias; (é) fi
consulting, and supervision of gerenciamento de obras ou servigoso
construction works
RDC actions services related to Fifa World Cup, filogos Olimpicos e Paraolimpicos, (...) Copa
(Law 12.462 Olympic Games, Program for das Confederagoes (...) e Copa do Mundo
Art. 1) Economic Acceleration, infrastructure (...), acdes integrantes do Programa de
for health services, construction of Aceleragéo do Crescimento, (...) Sistema
prisons, actions for public security, Unico de Saude, (...) estabelecimentos penais
infrastructure for urban transportation, e unidades de atendimento socioeducativo,
construction of buildings for the (...) agcdes no ambito da Seguranca Publica,
purpose of renting them for the public (...), melhorias na mobilidade urbana ou
administration, and actions in public ampliacdo de infraestrutura logistica (...)
programs for science and education contratos de locacdo de bens méveis e
iméveis, nos quais o locador realiza prévia
aquisicao, construcao ou reforma substancial
do bem especificado pela administragéo, (...)
das acBes em 6rgdos e entidades dedicados
a ciéncia, a tecnologia e a inovacéoo

7.1.1 Common service

According to Law 10.520, services

t heir

common

deter mi ne performance and qufality by
theservice is considered a common seryitmustbe framed by Law 10.520. In this case,

it should be procured by a reverse auction. The notion of common service esvagee

and imprecise concepts, nampbrformance objectively determined a@nai s u a | mar ket

specificationso.
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Some authors argubkat architectural services loiw complexity are common engineering
services, and as such they should be procured by reverse a(Caomsrao and Daniel
2016) This understanding is based odexision by TCU stating that common engineering
services can be procuregir e v e r s e Qausacdb pregdosas Caimtratacdes de

servicos comuns de engenharia encontra amparo na Lei n°® 10.526/30C02 2010c)

This understanding that architectural services can be considered common engineering
services is questionable. @reone hand, IBRAOPIfstituto Brasileiro de Auditoria de
Obras Publicay an organization consisting of architects andineers working in thfield

of public procurement, argues that architectureergineering design services are amongst
engineering servicg$BRAOP 2004, 4)On the other hand, tit@ffice of the Attorney
General AGU (AdvocaciaGeral da Unidg, which is the entity responsible for giving

legal advice to the federal governm@iGU 2015) stateshat engineering services in

the context of public procurement are activities related tothatenance of infrastructure
and buildingsthus excluding architecturahd engineering desigrervices from this
category(Silva Filho 2014, 11)Furthermore, th&uperior Court of JusticeSTJ Superior
Tribunal de Justich which is responsible for theniformity of interpretation of federal

laws (STJ 2018)confirmed, in April 2017, the decision of a lower Court, which judged
that architectural anengineering services are specialized technical professional services,
and as such should no¢ procured by means of reverse auct(@¥s) 2017)However,

the subject matter of procurement in thagtercase was not a specific project. Instead, it
concerned contractingfeam of architects and engineeiw the executin of severatasks

in theirfields, including designing architectural projéé¢STJ 2017, 2)

From the analysis above, we can argue that there is a distinction belsgsgm servicgin

architecture and engineeriingervicesvhich will produce a projedt from other

2/n the @ objeayda Iicita¢do emfiapreco referse a contratacdo de empresa para prestagéo

deservicos de engenharia e arquitetura para a execucado de servicos técnicos, compreendendo a elaboracao
deandlises, assessoramento, coordenacéo, especificacdes, estudos aadmbdicnica, orcamentos,
fiscalizagBes de obras e servigos de laudos, levantamentos, projetos, pareceres, vistorias e outros de mesma
natureza, necessarios a Administracdo, conservagao e manutencao dosdmoveis
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engineering services such as maintenance of infrastructure and buildings. The concept of
common engineering servicespublic procuremenwould be applicable only to the latter
type of servicedUnder this underanding,as a general rularchitectural serviceshould

notbe considered common services.
7.1.2 Service of predominantly intellectual nature

If the service is not a common service, it is bound to be a service of a predominantly
intellectual natureln this caseit can be procured by means of solicitation methods using
valuebased or qualitpased awarding process. Nevertheless, the law does not prohibit

theuse of pricebased awarding process.

The concept of predominantly intellectual nature can be considagert yvallowing
procurement officials the latitude to frameexviceunder it. As shown ifable3, the law

does not provide a definition eérvice of a predominantly intellectual nature. Instead,
legislators favoured giving examples of the concept, including the design of basic project
and execution project in thist of service of a predominantly intellectual nature.

TCU has stated thatiséces of intellectual nature are serviéeswhich art and human
rationalityare essentiabnd as such they would exclude services that can be performed
mechanically or according to pestablished ruléd(TCU 2010b, 114)Still, procurement
officials have disretion to judge whether a service requires art or human rationality, which

are inherently vague concepts, and whether such requiremeptsargial
7.1.3 Specialized technical professional service

When the service is nobnsidereca common serviggrocurenent officials musalso

judge whether it is apecialized technical professional service

Bln the Enteridg domossérvicainatureza intelectual aqueles em que a arte e a racionalidade

humana sejam essenciais para a sua satisfatéria execucéo. Nao se trata, pois, de tarefas que possam ser
executadas mecanicamente ou segundo protocolos, métodos e técniestalpedecidos eonhecidos 0
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As shown inTable3, the law does not provide a definition pesialized technical
professional service.ike the concept of service of a predominantly intellectual nature
legislators favoured giving examples of the concept, incluttieglesign obasic project

and execution project in tHist of specialized technical professional servicHsiscould

lead to the understanding that these services must be automatically categorized as such,
leaving no room for discretion. However, as déigcussion oommon serviceBinted this

understanding is n@onsensual.

Given thedisputed interpretation of the Law, Brazilian jurist Marcal Justen Filho proposed
adefinition ofspecialized technical professional sersicggccording to him, specialized
technical professional services have three characteri&)ciey are supervised by a
professional order, (b) they demand the application of theoretical knowledge, and (c) they
require a level of skill that is bigger than the usual for professionals working in their
respective fields. Professionals who are remlifor these services must possess special
abilities, allowing them to solve difficult and complex probléhidusten Filho 2009, 165)

Justen Fil hods definition contributes to a b
also contains vague concepts, especiallythdleve f s ki | | s fibi gger t han
Adi fficult an d Procarempent efficialpwooldthus meed to rely on their

reflective judgemertio categorize particular architectural services under this concept.

Arguably, the concepts skrvice opredominantly intellectual naturandspecialized

technical professional servicer e very <c¢l ose. But drawing on J
the latter, it is reasonable to conceive service of predominantly intellectual nature as a

broader concept, encongsng specialized technical professional service. Thus, some

services of predominantly intellectual nature magecializedechnical professional

services, in which case the Law states that the preferred solicitation method is prize

%I'n the Servicogéicnica prafissidnal especializado: necessita uma capacitagao maior do que

ausual e comum e é produzida pelo dominio de uma area restrita, com habilidades gque ultrapassam
o conhecimento da média dos profissionaisassarios ao desenvolvimento da atividade em questao. O
especialista dispoe de uma capacitagao diferenciada, permitivelsolucionar problemas e dificuldades
complexas 0
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competition. When its not the case, procurement officials could use their discretion to
decide which solicitation method and awarding process is the most appropriate.

7.1.4 RDC actions

When the service procured is hot a common service, procurement officials must also assess
whether it is within the scope of an RDC action, whatuld frame the service under Law
12.462. Determining whether a service is within the scopa BIDC actionseems to

demandan objective judgement of the subject matter of procuremanteen on Section

6.2.4 the law provides a list ®DC actions leaung little room for interpretation.
7.1.5 Estimated values

The regulatory framework establisitbatpublic procurement is not mandatory for services
that are estimated to cost less thar8BF®0,00. Request for proposals may be used for
contracts up to R80.000,00; request for quotations must be used for contracts up to
R$650.000,00; and open ®@ering must be used for contracts abovesB$.000,00There

are no estimated value thresholds for the ug®iné competitions,everse auctions and
RDC.

7.2 Technical criteria

TheBrazilianregulatory framework grantt procuremenbfficials, freedom tadevise
technical criteriaunder certain limitsDrawing from theeview in Sectior.2, | summarize

all possible technical criteria accordingawarding processem Table4.

In what regardsechnicalqualification criteria, procurementfafials use their discretion for
thefollowing decisions: (a) they must decide which capacities are relevant to the services
procured(Law 8.666, Art. 30, 8§ 1, Ij)(b) they must decide whether the required capacities
should be applied on th@ofessional or group gdrofessionals wotkg for abidding firm

or applied on théidding firm itself(Law 8.666, Art. 30, 8 1, § 10and (c) theymust
determine the quantity of ésecapacitesthat will be required, up to 50% of tkervices
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procured(IN-5 Appendix VIA item 10.3.a)Concerning the latter point, it must be noted
that Law 8.66@loes not require a minimum quantity of aajties yet IN-5 doesBrazilian
jurists have argued that procurement officials are better off establishirguérnity
whenever possibl@Motta 2000, 120; Garcia and Neme 2004 J2}this vein, the Federal
Audit Office has suggested that a minimum quantity of ciéygacompatible with
thequantity ofservices procured, should be includedsnlicitationdocument§TCU

2010a, 359)

Table4 - Technical criteria according to awarding process

Awarding Technical qualification . . o
o Technical evaluation criteria
process criteria
Price -based f Membership of
professional order
(mandatory) : A
Value-based 1 Proof of capacity TBidderso c

and experience
1 Proposed methods
and organization
Technology and
resources to be
employed
1 Qualification of

the team that will

perform the service

related to the most
relevant and most
expensive items of
the subject matter Il
(mandatory)

1 Quantity demanded
up to 50% of service
procured

1 Additional criteria
relevant to the service
procured

Quality -based

With respect tdechnicalevaluation criterigprocurement officialsnay decide which

criteriai amongst those proposed by the lawill be demandegdprovided such criteria

can be objectively measured (BNAppendix VIFA item 8.10.a)Evaluation criteria are
required for valuébasedand qualitybased awardingroceduresFor qualitybased
awardingproceduregprize competitions)procurement officialsnay also determine

additional evaluation criterinat could be relevant to the service procuFedthermore, as
reviewed in SectioB.2.2.5 there is no minimum number of evaluation criteria sinatuld

be employed and there is no restriction on how weights should be attributed to technical
criteria and to pricewhich put a good deal of formal discretion in the hands of procurement

officials. Evaluation criteria cannot be employed in prii@sed pocedures.
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Although regulations do not mention specificalghitectural serviceg, is plausible to
consider thatechnical criteridor these serviceshould employ capacities that are relevant
to the technical dimension of the service procured, asisied in Sectioh.4. When this is

not the case, criter@mployedmay be considered arbitrafyrocurement officials must not
justreproducehe conénts of regulations and use them as technical criteria; they are
instead expected to objectively define these criteria and establish a minimum quantity of

capacity that will be considered compligBampaio et al. 2011, 585)

It should be remindetthat, concerning solicitation methods, reverse auctions are always
price-based; prize competitions akvays qualitybased; open tendering, request for
guotations and request for proposals can be both-pased or valubdased, while RDC

can be pricébased, valudased or qualigpased. Thereforg¢here is a relation between
thesolicitation method emplieed, which depends on how the service is classified, as seen

in the previous section, and the use of qualification and/or evaluation criteria.

7.3 Servicegrocured

The regulatory frameworis not restrictive regardingthat services can be procurézhly
servces related to the strategic functions of public organizations cannot be contracted out
(IN-5 Art. 9). However, some remarks must be made with respect to the way procurement

is carried out.

Alongside thespecificationof each service procured, it is ne@yso inform the quantity

of service procuredN-5 Appendix V itens 2.1.a2.4.a).Different but interrelated services

can be procured in the same procedure. But each service must be procured by means of its
respective itenfTCU 2014, 31)Procurement officials should attribute a classification from
the CATSERtable to eaclitem, reflecting the nature of the service procufi®ds

Appendix V item 21.b). Finally, srvices are not supposed to be procursdg

theformalized price system (SREBrasil 1993 Art. 7, 84).
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7.4 Considerations omtended policy

From the analysis ohtended policyone can contend that procurement officials do hold
fair-sizedformal discretionwhen procuring architectural services. Dependindgow
architectural services are classifizad on the estimated value of these seryitey may
choose different solicitation methods and technical critBagthermore, contradictions
within theregulatory framework, as reviewed in Secttf.7, result in increased discretion
for thechoice of solicitabn methodsThis argument goes against a common perception
that theBrazilian regulatory framework lacks Kibility for the procurement odervices
(World Bank 2004, 2; Rosilho 2011, 185; Fernandes 2014, 24)

This discretion, however, must be bounded by the contents of the law. Althodgh IN
establishes reverse auctions as the preferred solicitation method for any service, Law 8.666
gives preference for prize competitiangprocuremenbf architectural serviceyet leaving

room for open tendering in any procuremperacedureSince a federal law takes

precedence over a regulatidans plausible taeasorthat, as a rulearchitectual services

should not be procured by reverse auctions.

In what concerndiscretionin concrete caseg is arguedhatoperationabiscretion arises

when one must judge whether a situation may be qualified uradercapt provided by

theintended policyAs approached in Secti@4.2 this wouldbe a reflective judgement,

which depend on how the judge interprets the conddfe¢llo 2010, 431) To simplify this
task,Mellosuggests that we categorize concrete ca:
certaintyo. Wh e positave zorie bf geatdintyoone isi pesitive thatt h e

theconcept is applicable to that situation. Wheitw@asion is in the surrounding zone of

certainty’®, one cannot be certain that ttencept is applicable to that situation. When a

situation is in thenegative zone of certainty, one is certain that the concept is not applicable

to that situatior{Mello 2010, 48). This categorization is analogous to that proposed by

Professor Jennifer RasBheargues hat some situations are fAbl ac

¥In the or i qwinaln:t ezona cir
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that there is no doubt an instance of the | a
z o n e s @&ijtis mohckar the extent to which the law is applicéRk 2018, 71)

Interpretatiorand discretion are thus limited to those doubtful cases in the surrounding

zone of certainty, or grey ai®ed his way of proceeding is in line with an argument

advanced by philosopher John Rawls. He contended that, whéamgdeih vague

concepts, there will be borderline instances which are difficyltdge (Rawls 1955, 29)

Procurement officials must apply their discretionconcrete cases when they devise

technical criteria. For this task, they mpgigewhat experience and competencies will be

required foreach service being procured, but sjuttgementelies upon their own

experience and competenc{®gittgenstein 1984, 87e;d and Ireland 2002, 417;

Pigliucci 2010, 281)Nevertheless, as philosopher Bertrand Russaoneq[1954] 2014,

20), an incorreciudgemenbf a situation may be due not only to insufficient knowledge

and competencies, but al sealobjectives. Rrocuramieetnt i on al
officials mightthus employ intentional arbitrariness in their choices of critegreoring

intended policies-or instance ey could devise criteria in a way that favours a specific

bidder. This is obviously against tegrit of the law and the public interest, and it may be a

premeditated opening of tipeocurement process for corrupti(Btake 2017, 1147)

An example may be useful to illustrate the relation between the concepts mentioned above.
Procurement officials may need to procure an architectural project for the renovation of a
heritage train station in a historic neighbourhood. They jodyethatexperience in

designing renovation of any heritage building in a historic neighbourhood would be

relevant to the technical dimension of the subject matter (positive zone of certainty).
However, demanding experience in designing a new hospital would bielemd

arbitrary, due to the lack of relevance with the subject matter (negative zone of certainty). It
is less clear, though, whether experience in designing renovation offeentage train

station in a historic neighbourhood would be compatible thighsubject matter

(surrounding zone of certaintygrocurement officialare thus expected to rely on their

experience and competencesugethe applicability of the criterion to the concretese
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The next step in this research is analyzing how pesnant officialshaveappiedintended
policy to concrete cases pfocurement. As mentioned in Secti®fa, there is little
supervision and enforcement in the Brazilian procurement system. Furthermore,
qualificationis unevenly distributed amongst pubdifficials, and they often lack skills
necesary for performing their functions. In other words, procurement officials, working in
adifficult environment and not having sufficient knowledge and capacities, apply their
discretion for devising technical criteria and for determining what solicitatigthods will

be used. Under these circumstances, there could be a risk that discretion turns into

arbitrariness, and thus that actual polisyuld diverge substantially from intended policy

In thefollowing chapterd will assesp r o ¢ u r e me mpractices when procaring 0
architectural service$ will look into concrete cases of procuremgriceduresexamining
the connection between tkervices procurednd respective solicitation methsahd
technical criteriaBut befoe dealing with the results of this empirical inquiry, | must
review the research design employed, which | carry out in Ch@apter
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8 Research design

I will consolidate the sections concerning methods ofgtudyunder the labalesearch
design as suggested by Levitt et 018, 32) Thus in this chapter presenthe general
approach to inquiry, theatacollection and the datanalytic strategies used in this
researchandl also include a section on reliability dataanalytic strategiefrisko and
Maschi 2016, 121)

8.1 General esearch approadéhdescriptive study

Philosophers of science from different traditiongenatressed the need, for social
scientists, of addressing practical problems of our tifRepper [1945] 1985, 376;
Feyerabend [1991] 2017, 86; Mead 2010, 460; Kuhn in Raadschelders 20AL)I&)
administration as a field of study can be considered a social s¢Riecacci 2010, s306)
Public administration researchers should therefore use pragmatic problem resolution as
aguide for their investigation@Vhetsell 2013, 609Public procurement can be seen as a
mears of implementing public policies, and as such it is a subject of public administration
(Murray 2009, 94; McCue, Prier, and Steinfeld 2020, 15)

Many scholars argue that knowledge of the present situation of a phenomenon is a
steppingstone for proposing right policies regarglithat phenomenofMills 1967, 77; Eco

[1977] 2015, 36; Crick 2002, 3; Baggini 2016, 245; Bovens 2016, 662; Pigliucci 2017c)

The study of current practices in public administration can help pomeis in their tasks
(Caiden 1999, 313; Obwegeser andlgli2015, 29; Moynihan 2017, 11; Stillman 11 2017,

925). Thus, knowledge of current practices on technical criteria is the first move for
proposing ways to devise better technical criteria. Accordingly, this inquiry can be seen as a
problemsolving regarch, where theory is employed to analyze a particular problem in
thereal world(Phillips and Pugh 2010, 5%he real problem in this case being

thedifficulty to devise technical criteria.
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Thequestions | ask in thisrevedyi age khodndatao
gui di ngo knowvahswaeltsskeould @ ndir awreififrom [schol ar so6
of di scer (Brown2613,438B%). Hehcg & descriptive study seems to be

theappropriate avenue.

A descriptive study can be used to intelligently take stock of a situ&ieming 2012b,

723; Campenhoudt, Marquet, and Quivy 2017, 2ldescriptive study is also fit for
thedescriptive nature of streltvel bureaucracy theoryhis thesis can thus be understood
as a descriptive, interdisciplinaresearchapplying the framework of stre&vel

bureaucracy theory on concepts from public procureimeshtarchitecture.

Before going further, it may be necessary to clarify my stance omaié¢his research is
presentedThe conventional way of presenting a scientific enterprise may convey
theimpression that it is a linear, rational process. However, scientific discovery is hardly
alinear proces¢Feyerabend 1979, 15, 23, 30Tp avoid this false repsentation of
research, some scholars suggest the adoption of a reflexive posture, recognizing
therelationship between the researcher and the research (@portieu [1997] 2015, 79;
Czarniawska 1999, 12; Grey and Sinclair 2006, 48@)I will present the sections on
research design in a narrative fashibevitt et al. 2018, 34)describing theesearch

process as it unfolded, and including discussions on the setbacks | encountered.

8.2 Methodsand data

In studies on public procurement, researchers usually employ case studies or qualitative
analysis, where data is generated mainly by interviews and document afiRdysisco,

Luzzini, and Ronchi 2017, 242; Guarnieri and Gomes 2019, 9; Trammell, Abutabenjeh, and
Dimand 2020, 662)In studies employing strettvel bureaucracy theory, researchers
traditionally empby qualitative approaches, but recent work has incorporated diverse
methods and data sources, including administrative data, as reviewed in Sé&ctitance

a large range of methods may be fit for this research, the choice of method will depend on
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the type of questions propos@dacintyre 1991, 222, 229; Lake 2011, 472; Pigliucci
2017a)

Themainquestioms in this studyconcern (a) what technical criteria are asm practice;

and (b)whatactual politesdeviate from intendegolicies; actual policies understood here

as thedominant patterns of practicemployedn procuremenof architectural services

Technical criteria are thus analyzedaassultofp r ocur ement o fffamedi al s6 d

by streetlevel bureaucracy theary

The stance | adopt in this research is not to consider discretion as a matter of procurement

of ficial sb0 peadelpy iteandearss cru@ltde2d)butrather and Bal
as the range of possible decisions framed by the law, mentioned in &e2tion

Accordingly, deci sions emanati ng f r oconcepnrtechmicat e me nt
criteria employed in procurement procedures, which should be cokatietihe services

procured and with the solicitation methods employed

Although technical criteria do not exist physically, they do exist empirically, in the sense

that they can be applied on people (i.e., bi
pocur ement of fici al s 6 {Kantf17D5] 1949469 alowing mi ned by
this reasoning, a criterion applied in practice can be analyzed as something objective, even

if it is not a physical objedBaggini 2016, 114)For instance, the fact that tbeterion
Nfexperience with designing at | east 500 squa
procuremenprocedurecalls for an objective judgemeitit,does not depend on
interpretationNevertheless, to unveil what actual policies deviate from intended policies, |

must assess the discrepancy between them, which calls for a reflective judgement. Thus, it

is not possible tbypassnterpretatiorwhen answeng this question

Given the different types of judgement embedded in this research, | will combine
quantitative approaches, using descriptive statistidesaribe technical criteria, services
procured and solicitation methods, with qualitative apprescto analyze the discrepancy
between intended policy and practices. This approactalsassed by Mansfield and
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Snider in their research on gaps between policies and practices in U.S. Navy Contracts
(2017, 161)

Scholars havadvocatedhe useof mixed methods in public procurement research but, as it
is the case with streétvel bureaucracy theory, this approach remains unde(Bsdaicco,
Luzzini, and Ronchi 2017, 262)his research is thus inspired by later work on steel
bureaucracy theory, ugiradministrative data and document analysisneeil

discrepaniesbetween intended policies and practices

The use ofjovernmenadministrative data for th&tudy of public procuremetias been
encouragedObwegeser and Miiller 2015, 28dministrative éta on publigrocurement
have already been employed for studying issues such as strategies for sustainable
procurement imousing(Alencastro, Fuertes, and Wilde 2017,,1fjects ofprice-only
selection critea( Oc hr ana and Hronecohdnmuadficaidhdrieria 4 5 )
in Brazil (Machado 2006, 125) his type of information, which issuallydrawn

from readily-available sources, can be used for the construction of indicatersled to

provide answers to research questigtaber 2017, 147)

| will employ data available i€omprasneto answer my research questions, dedcribe
in the next section®y using data fron€omprasnetl intendto take advantage of
theBrazilianwell establishedradition of open daté&Zanatta 2019, 11)

8.3 Datacollection and datanalytic strategies

In Section6.2.10I presented the sourcesdsdtathat are public and accessible via
theinternet regarding public procurement in Brazil. Searching for information in all
platforms (such akicitagoese, state ad municipal systems) would be too time
consuming. Hence my research will be limited to procurement from entities that use
Comprasnefor public procurement. This includesiblic procurement cdll Brazilian
federaladministration for whom the use dfompasnetis mandatory. Since data from
Comprasneshould be available and openly accessialdocumentary research based on

information fromComprasneseems to be the best choice for collecting data.
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Documentary research is an unobtrusive method, medmangdta can be collected
without disturbing the phenomena under st(figyne and Payne 2004, 61, 229)
Thelimitations of this type of research aathenticity, credibility, representativeness and
meaning(Payne and Payne 2004, 65; Beombe 2007, 2333).

In what concerns authenticity, | will use public documents that were produgeddying
entitiesand that are available agovernmental database. | deem the possibility of forgery

is absent or extremelpw in this case. Conceing credibility, these documents are

theones employed in actual procurement procedw@sredibility may be assumed.

Regarding representativenetf® number of documents to be analyddnited by

thefeasibility ofthe study being carried o(lteray and Bourgeois(16, 429)

Nevertheless, | will study all documents availabl¢he selected periadgear 2017),
theresultscanthus beconsideredepresentative of recent practicegardingtechnical

criteria. Finally, themeaning of the documents should not lpgablem for me, since they

are written in Portuguese, which is my mother tongue, and | have experience in the fields of

architectureandpublic procurement.

For analyzing the data, | wilroceed a twstep method, since | must first recognize
practices irorder to trace thactual policieselated tahe research questions in this study.
For the first step, | wilemploy basic content analysis, which is a quantitative method of
analysis applied on existing documefRayne and Payne 2004, 51; Bowen 2009, 32;
Drisko and Maschi 2016, 21lj is based on the attribution of codes to diatgaanalyzed,
and such codes may be developed before the analymigingon thetheory or on existing
studies or they may belevisedinductivelyduring the analysi@Drisko and Maschi 2016,
125; Leray and Bourgeois 2016, 44Bpr the second step, | will employ pattern coding,
which is an inductive method for deriving meaning fromgvded datgMiles, Huberman,
and Saldana 2013, 8d)he first step is intended to provide answers to sub questions (b),
(c), (d) and (e), andhe seond step is intended to providaswers to sub question (f), as

mentioned in Sectioh.7.
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Since the time frame of this studyust bdimited for assuring its feasibility (I further
discuss this issue in SectiB¥.1.9, this research designay be classified as a cress
sectional, descriptive study, in which | will detail the characteristics of a populeition
a specific timdgrame(Drisko and Maschi 2016, 33)

Before proceeding further intbedata collectiorand the data analysiswill review
thesources and th&tructure of data. This review will help understaigdhe remaining of

this research.
8.3.1 Sources of data

In this study, | used the five sources of data described below. In a limited number of cases,
| alsocontacted procuring entities directly to request for data that were not available in

these sources, as lilreportin Section8.4.1.2

1 APIde Compras Governamentd{Sovernmental procurement APApplication
Programming Interfaceylatabase intended y@eld open formatiataon all
procurement available i@omprasnetlt is possible to download data from it in
formatshtml, xml, jsorandcsv. Some experience with databasesequired for
using the downloaded data
http://compras.dados.gov.br/

f Painel de preco§Price panel)userfriendly website containingynthetic®
information onconcluded procurement procedufiesn thepast two years.
https://paineldeprecos.planejamento.gov.br/

1 Comprasnetsystem for the fedetadministration public procuremeah
theinternet It holds analytic information on all predures, but it may require some
experience for using its queries.

https://lwww.gov.br/compras/ir

36| call analytic informationin this study individual pieces of data, for instance the solicitation document of a
procurement procedure. | calynthetic informatiomata resulting from the accumulation of many analytic
information, for instance the total value of procurement forices.
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1 Portal de Transparénciélransparencyortal): internet portal leading to
transparency pages of akecutivefederal public organizations, which are expected
to holdanalyticinformation ontheir procuremenprocedures
http://www.transparencia.gov.br/

T Pr ocur i nigternetrsites: allipublgoi@anizations are expected to render
public analyticinformation on their procurement by means of their internet sites, in
a section calleticitacdes(procurement).

Examples:
https://www6g.senado.gov.br/transparencia/licitaceesntratos/licitacoesfor
the Senateandhttp://portal.iphan.gov.br/licitacoesConveniosContrattus
IPHAN.

| will review what information | collected from each of these sources in Se@&idasd
8.5.

8.3.2 Structure of data

At this point, it is necessary to recall how the main concepts in this study are interrelated,
for thisrelationwill reflect the wayl will structuredata. Eaclprocuremenprocedure
comprises one or more items, and each item may comprise one or more estéria

illustrate inFigure15. All datamustrelate to one of these three concepts.

Criterion
Iltem
Criterion
Procedure
Iltem Criterion

Figure 15 - Relation between procedures, items and criteria

It is also helpful to make clear how | will identi&ach procedure, since diitastem from
this conceptEach procuring entity has its own numbering system, which means that

procedures from different organizations may share the same number. Thus, to identify each
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procedure, | will refer to them using tf@lowing nomenclatureprocedure CCCCCC
NNNN/YYYYwhere CCCCCC is the code of the procuring entity (UASG code), NNNN is
the number othe procedure assigned by the procuring entity, and YYYY is the ydasbf
publication of the procedure. For instangrocedure 380940007/201 #efers to

procedure 7, published in 2017, by the procuring entity whose UASG code is 380941
(Delegacia Regional do Trabalho de Minas Ger&agh item procured is also numbered.
So if I intend to mention item 4 of the proaa®@ above, | will refer to it as
3809410007/2017 item 0Q4rhe list of UASGsamentioned in this researchavailable in
Appendix 1.

8.4 Documentary research

8.4.1 Preliminary d ata selection

In line with its focus on controlling corruption in public procurement, the Brazilian
government stated that the main goal of its procurement regulations is transgBrasiy
2018c) Hence |l expected that access to administrative data from Baazijjovernment
databases would be straightforward. Howeveleionand collectiorof relevant data was

muchmore complextian what | hadnticipated

From Sction8.4.1.1to Section8.4.1.3 | will describe each step | took to gepeeliminary

list of relevant procurememprrocedureskor selecting data, | consigglprocurement for
architectural services published@omprasnetwhich includs all procurement for federal
public organizationsThese services arachitectural services that public organizations
decided to contract ouBut | did not include cases where procurement was not mandatory
or wasunenforceable, lmause in such cases no technical criterion is requineel to a
limitation of the system described belawitially | only included procurement proseres

carried ouin years 2016 and 2017.
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8.4.1.1 Step 1: Obtaining service codes

As reported in Sectio6.2.5.2 procurement officials must classify each item being
procued according to theervices catalogue available@Qomprasnet the CATSERtable.
So my first strategyto select relevant data was to search for procurementdanasehat
included itemglassified as architectural services. Accordingly, | would negitt$t find
out what are the code@s CATSERusedfor architectural serviceshen select procurement

procalures including itemsclassified under these codes.

As partof its effortsto promote transparency, the Brazilian government yields data in open
formats fromComprasnetor downloading by means of an Application Programming
Interfacei API, accessible from the sitetp://compras.dados.gov.l§Brasil 2018e) This

APl seemed very promising for my research, since it is supposed to hold relevant
information, and | had previous experience working with this system. However, using

the API turned out to be frustrating. | realized tdatafrom it werenot reliable due to a

lack of systematic updatifgand inadequate data forrffatFurthermore, very often
downloading tools d not work properly. When they do work, the quantity of information
available for downloading is limited to 500 records. That is hardly helpful if one intends to
gather data from thousands of procurenpenteduresFinally, the APIlcanbevery

difficult to use, due tohe sheerquantity of data availablevith hundreds of variables and
unclear query methods.

Notwithstanding the issues mentioned above, | was able to extracghtheCATSER
tablefrom the API. Thisvas only possible because the number of records in this table is
relatively small. Th&€ATSERtablewasimportant for itwould let me know what
thepossible ways oflassifying architectural services@omprasneare Each recordn

this table comprisesvb fields: the description of the service or good and its corresponding

37 From October 2017 to February 2019 the API was updated only twice, in November 2017 and March 2018.

BE equently the downloaded data would not properly sh
Furthermore, the contents of a field iabinclude symbols like commas and semicolons. Since these symbols

are also used to separate fieluslatabasest was not possible to download thatain a formatthat enables

automatic matching dfelds.

123



numericalcode. Theyange fromabacategavocados) taoneamento ambiental
(environmental zoning). In Appendil explain how | downloaded this information.

I imported theCATSERtale into a MSAccesdfile. Therewere2539 records in this table,

andl scannedhemfor services that relate to architecture. | found three relevant service
codes 517 Estudos e Projetos Urbanisticos / Paisagisticos / Arquitetdrigtadies and
projectsin urban planning, landscape architecture and architecturg¢)Eg&idos e

Projetos de Arquiteturéstudies and projects in architecture); and 205&bnsultoria e
Assessorid Arquitetura(consulting and advisorgervices irarchitecture). There are no
guidelines detailing when each of these codes should be used, so procurement officials are
expected to use theieflective judgemernio classify architectural services under these

codes.

| tried to download the list of procedhks using the three service codes mentioned above
from theAPI, using the query http://compras.dados.gov.br/licitacoes/v1l/
licitacoes.html?item_servico=98 Unfortunately,| was never able to downlodldesedata
correctly bymeans othe API4?. So, | turned toPainel de precoto get thdist of

procedures including architectural services.
8.4.1.2 Step2: SearchingPainel de precoby service code

With the declared intention of helping procurement officials in their decisions,
theGovernment set up a websité@ainel de precogPrice panel) in which information
concerning concluded procurement phoesfrom Comprasnetan be assess@POG

2018) Painel de precosffers a more usdriendly interface than the API, but it only

%9 To download data for all three service cqdeeplaced the last two digits (78) by the other relevant service
codes, namely 51 and 20591.

40| started using the R for collecting data by the end of 2017. | first tried to download the list of procedures

in xml format, which did not work. Then | &l it in the csv format, but the downloaded file would not open

in Access. Eventually | was able to save the files in plain text format and open ititx64§ but many fields

were truncated, and correcting truncated fields in thousands of records wduol Iengthy. Moreover, from
August 2018 on, | have never been able to replicate this search because | always get an error message from
the APIL. When it comes down to it, it was a good thing to abandon this search because, as it turned out,
CATSER codesra a poor indicator of architectural services, as | will discuss in SexBo
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compiles informatiomegarding procedures rodudedduringthe currenyearand

theprevious year.

It is possible to search informationRainel de precoby the numerical codes from

the CATSER tableSo,| searched for procurement procedures regarding the three types of
architectural services | had found in the catalogue (codes 5hd780&91). The results

showed 222 records. Each record corresponded to one item being procured, and not to one
procurement procedure. The total value ofitems procured was RE®,5 million Figure

16).

222 R$ 19.576.310,75

Source: http://paineldeprecos.planejamento.gov.br/PainelServicos 20t 11-28

Figure 16 - Quantity and value afems procured

Since eaclproceduranay comprise more than one item, | had to consolidate the records to
get the number gfrocedureswhich hints that there is room for improvitige synthetic
informationprovided byPainel de precasThe consolidation showed that there weanéy

13 procuementproceduregomprising 222 items classified as architectural services in
years 2016 and 2017

Results fronPainel de precoprovided me the lisdf itemsprocuredclassifiedas
architectural servicesnd their correspondingrocedurs. | filled a tabe in my MSAccess
file with this list(T_EDITAIS, but I still had to download thavailable datéor each of
them. It is possible to download these documents directly Braimel de precodn

Appendix3 | review the steps to download such data.
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After downloading the documestor these 13 prochires | started analyzing

theinformation and realized that many services classified as architectural services were not
architectural services. For instancepmcedurel530470019/20171by Hospital

Universitario Cassiano Antbnio Morges ir ef er enced pl ani alti metr.i
classified as architectural service, angiocedurel583040044/2016(by Instituto Federal

de Educacéo, Ciéncia e Tecnologia do Sul de Minas Gdiglisctrical installatiordesigrd

was also classified as architectural service. It seemed likely that the opposite would also be

true: there could be architectural services classified as other types of services.
8.4.1.3 Step 3: Searching daita Comprasnet

Given the issue above, | had tod away to extract dataoncerning architectural services
thatwereclassified incorrectlyand make sure that | would have information concerning all
procurement for architectural services availaBe mentioned before@ne could expect
thatComprasnewould holdall informationon procedurepublished or carried out by
means of this syster8o, instead of relying on results frdmainel de precad decided to
search for relevamgrocurement procedureérectly in Comprasnetl did not find any guide
for doing queries ilComprasnetso | relied on my previous experience with slgstem to

find out how todoit.

It is possible to search fproceduresn Comprasneby means okeyword$?®. The results
resemble the results fronrm academic databasas shown ifrigurel7. Eachrecord
corresponds to a procedure including the keyword searched, displ#ys the description
of thesubject matter of procuremeffield objetg and a link to download
thecorresponding procurement docunsefithis search is not restricted to completed
proceduresit covers allprocedurs published inComprasnet

41 http://comprasnet.gov.br/acesso.asp?url=/ConsultaLicitacoes/ConsLicitacao_texto.asp

126



Contexto / [Ttem]
modutar, com arquitetura IS0
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... RFACE, TECNOLOGIA PLUG AND PLAY COD A2
GIGaB. [42)

Figure 17 - Comprasnet screen: results of textual searsimg the keywordrquitetura

Obviously, my first move was to search for the keywamglitetura(architecture)n

procedures published during 2016 and 2®4aWwever, results displayed hundreds of
recordsconcerning information technology procurement, since this is a word often used in
that domain. | dropped this idea temporarily aedrched instead for the wanbanismo
(urban planning). In Brazil, architects amdan planners are the same professaoquiteto

e urbanistd, and they are overseen the same professional ord€AU), therefore |

figured outl would likely find this word in procurement documefus architectural

services. This search resulted in 18dordsfor years 2016 and 201After reading all
descriptions to filter out those that were not related to architectural services, | narrowed
down the results to JjZroceduresexcluding two duplicates that | had already found in

thefirst searchresults fromPainel de precos

127



To m&e sure | would get all relevant data from 2016 and 2017, | also checked for the word
projeto (project), which is ubiquitous ithe description ofrchitectural services. However,

the systentandisplay a maximum of 100@cordsfor each search anuh this casel had

more than 100@ecordsfor each year. Sd decided to search instead for the expression
projeto basicdbasic project)since one can expect thathitectural services will be

procured either for producing a basic project or for produamngxecution projedbased on

an existingbasic project. This search resulted in T€2ordsfor 2016 and 72tecordsfor

2017. After filtering out those that were not relevant and duplicates, | ended up with 67 new
solicitation document®r both years. Tis search was very tirm@nsuming due to the high

number ofrecords

| decided to take on the search using the veoaiiiteturaagain, to make sure | would

include all relevant praures This search resulted in 488cordsfor 2016 and 485
recordsfor 2017. After filtering out those that were not relevant and duplicates, | ended up
with 123 newsolicitation document®r both years.

8.4.1.4 Step 4: Limiting selected records

The total number of procedures selected was Ri'Bable5 | discriminate the total number

of records and the number of retained records by their source, as described in the previous
section | filled the table | was usingl( EDITAIS with information regardinghe source of

data, procuring entés (UASG code), solicitation method and procedure number for each

record.

| compiled the records by year, sorting the number of retained procedures by gnlicitat
method. As | will review in the next section, this information is important because there are
different ways to download documents, depending on the solicitation method employed.
Results are shown drable6. The complete list of procedures from 2016 and 2017 is

available on Appendix 4.
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Table5 - Number of records resulting from searches in Comprasnet and Painel de precos

Source Searched terms Total records Retained records
Painel de precos | Service codes =51, 78, 2059 13 13
Years = 2016, 2017
Comprasnet Keyword = #fAurb 134 12
Years = 2016, 2017
Comprasnet Expression = i 1423 67
Years = 2016, 2017
Comprasnet Keyword = #dAarq 973 123
Years = 2016, 2017
Total 215

Table6 - Number of records by solicitation method and year

Solicitation method @®0166| #0176 Total
prize competition 1 0 1
RDC 8 19 27
request for proposals 1 5 6
reverse auction 78 67 145
open tendering 3 9 12
request for quotations 8 16 24
Total 99 116 215

At this point | had only downloaded procurement documents for tipedt@duredrom
thefirst search (results frofRainel de pre¢cgs From myexperience downloading these
documentsl hadestimatedhat it takes between five to thirty minutes to download each set
of documents. If one considers that it could take an average of 15 minutes for each set,
I would spend more than 50 hours just downloading the remaining 202 detsuaiers.
Furthermore, since J&oceduresoncerned 222 items, it could be reasonable to suppose
that the additional 20@roceduresnight concern a very high number of items.
Downloading and analyzing these data woul@kesedinglytime-consuming, threatening
thefeasibility of this study. For this reason, | decided to carry on with the analysis

of procuremenprocedurepublishedn 2017 only, which would still provide a portrait of
recent practices. Thanks to this decisiaduced to 116 the numberswts of

procurement documents to be downloadedaradyzedL imiting the time frame oén

inquiry for feasibility reasons isonsidered a valid strategys long ashe researcher
provides a thorough analysis of data selefsxb [1977] 2015, 73; Gauthier 2016, 168;
Leray and Bourgeois 2016, 43%hich is my intiention in thisstudy. Furthermore,
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procurement procedures in Brazil yrtake up to one yegWorld Bank 2004, 21; Oliveira
2009, 138)sohaltingtheselection odatain year201771 instead of incorporating new data
from 2018/ would improve the chances tHawvould only get information froncompleted

procedure¥.
8.4.2 Gathering documents

Sincedataon procuremenprocedures published or carried ouGomprasneareexpected
to beavailable inthat systeml reckonedt would be feasible to downloal relevant
documents fronit. However, Isoonrealized that not all documents are availdbkre
Thereforel also had to search for information in the other sources mentioned iarSect
8.3.1 I will review below the steps toollectdata fromComprasneaind fromthe other

sources
8.4.2.1 Step 5: Downloading mandatory documents

It is possble to download mandatory documents, namely solicitation documents, respective
reference terms and list of items, fr@@onsultagquery) page irComprasnetThese
documents can be accessed fromliicgacoeslink, asshown inFigure18. In Appendix 5

| review the steps to download tdecuments.

As expected, all mandatory documents were availaiB»mprasnetHowever, these
documents are not the complete set of documergprocurement procedure. There could

also be documents regarding #warding of contracts, reports of-bne bids, protests and

their analysis, documents sent by bidders to prove their compliance with criteria, reports of
the assessment of criteriadaother information. | will refer to this latter set of documents
asadditional documentsSuch documents are important in this inquiry, for they bring
information on the outcomes of each procedure. Not all procedures yield all documents, but
it should beexpected that at leasteportregardingthe awarding of the contract must be

generated in every case.

42 This was indeed a good decision, for the last 2017 procedure was only finalized in December 2018.
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Figure 18 - Access to solicitation documents and reference terms from Comprasnet

8.4.2.2 Step 6: Downloading additional documents fr@@mprasnet

Unfortunately, additional documents are not accessible from a single pGiatriprasnet

Instead, users must turn to thredeatiént queries, depending on the solicitation method
employed in each procedure. Fr@uansultagquery) page itComprasnetshown inFigure

19, threedifferent links provide access to additional documentsA{a3(reports), for

reverse auctions, framed by Law 10.520;R2pime Diferenciado de Contrafasi RDC,

for RDC procedures, framed by Law 12.662; andS@3&o Publica (public session) for

open tendering, request for quotations, request for proposals and prize competitions, framed
by Law 8.666. In Appendes6, 7 and 8 | review the steps needed to dowhloa
thesedocuments. | took on downloading the additional documents, expecting all of them

would be available from these links.
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Figure19- Access t@additionalprocurement documents from Comprasnet

Once again, | was overoptimistigll documents concerningDC procelures and most
documents concerningverse auctions were indeed availabl€amprasnetHowever,
when | looked for documents concerning procurement by other solicitation methods,
Comprasnetvould frequentlyinform thatthe procedurewason hold which seemed odd.
Proceduresn holddid not have additional documents availabl€omprasnetl decided
to search for information regarding signed contracts for thes$wldproceduresThis
information can be accessed from the API, by means afdtieess:
http://compras.dados.gov.br/contratos/vl/contratos.html?uasg=CCOaee&CCCCCC
is the cale (UASG) of the procuring entityThis query yields a list of all contracts signed
by the procuring entity.

In mostcased found thatthere was a signed contrdot procedures that were informed as
on hold That meant prmedures wereconcluded, butheir information washot up to datén
ComprasnetThus | had tecollectadditional documents for proceduias holdfrom
theother sources ahformationlistedin Section8.3.1
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8.4.2.3 Step 7: Downloading additional documents from other sources

| started searching fadditional document®ieachp r ocur i ng e ntheyweyebs webs
not available there, | would look fadditional documenti® the Transparency portal. In
Appendixes9and10l review how to downl oad informati ol
websites and from the Transparency portal, respectiBelyause documents were scattered

in different systems, and because search for RDC procedures is highly inconvefiigint

took me three weeks working full time to download all available sets of documents

regarding the 11frocedureselected.

Still, there were eleveproceduregor which | found naadditionalinformation in any of
thesources. In October 201Bgontacted the procuring entitisssponsible fothese eleven
proceluresto requesthe information that was lacking. UnbBlecember 312018, | had
received the information concernisix of them.In February 2021 proceeded a neand
successfutound ofinformationrequest for the remaining five. | eventuallyollected
additional documentsn all 116 selected procedurésist theseslevenproceduresind

reviewmy attempts to obtain additional documents in Appeadix

In Table7 | show the number of procedures by source of additidmeuments in this

study, distributed by solicitation method. Most additional documents regarding open
tendering, request for proposals and request for quotations were not available in
Comprasnetin eight cases of reverse auctions | had to request information. All these
instances regarded procedures that were cancelled but their information was not updated in

Comprasnet

43 As | mention in the appendix, it is impossible to do any searcleiREC system. Users must scan
hundreds of web pages to find the procedure they are looking for.
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Table7 - Source ofdditional documentby solicitaion method

Source open RDC request for request for reverse Total
tendering proposals guotations auction

Comprasnet 3 19 1 7 59 89

Procuring entity|

site 3 1 5 9

Request of 1 1 1 8 11

information

[Transparency 1 5 4 7

portal

Total 8 19 5 17 67 116

8.4.2.4 Overview of collectedlocuments

From the analysis afollecteddocuments, | compiled a list of all documents thal/be
available in each procedure, showrTable8. | also inform the origin of these documents
i whether they were produced by the procuring entityyobidders participating in

theprocedure.

Table8 - Available docurants

Document Type Origin
Solicitation document (edital) Mandatory Procuring entity
Reference terms (termo de referéncia) i often the Mandatory Procuring entity

solicitation document and the corresponding
reference terms are in the same file

List of items Mandatory Procuring entity
Appendixes to the reference terms 1 these usually | Additional Procuring entity
include estimated budget, site plans, service
delivery schedules

Objections Additional Bidders
Judgement of objections Additional Procuring entity
Appeals Additional Bidders
Judgement of appeals Additional Procuring entity
Auction report Additional Procuring entity
Biddersdéd qualificati on d Additonal Bidders
Judgement on gqualification Additional Procuring entity
Biddersdéd evaluati on doc uAdditonal Bidders
Evaluation and j udgemen t|Addional Procuring entity
Awarding of the contract (homologacao) Mandatory Procuring entity

In total, Icollected342 files corresponding to 319 megaby of dataincluding mandatory
documents and additional documeritse quantity of additional documentsr each

procurement prockirewas not uniformFor instance,averse auctio@002070013/2017
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featuresonly fourdocuments: the solicitation documemtiudingthereference terms
thelist of items being procured, the auction report andath@rding of the contra¢Figure
20). No protests were presented in this case. On the other sidespkitteumthere isfor
instancerequest for quotation700880001/2017. Thiss avaluebased procedure,
therefore information available includes the solicitation documenteteeence terms
(alongside 18 appendixes), all administrative protests and their judgeasentell as
reportson judgemenof qualification and evaluation ¢eria, to a total of 45 documents
collected(Figure21).

= | 20020705000132017000 (=]

« ~ 4 1 > EsteComputador > Documentos > Doclorat > PropThese > Data > 20020705000132017000 v U Pesq 001 p
Norr ata de moc T Tamanh

£ ATApdf r
£ HOMOLOGACAD sem_recurso.pdf [ 1 1 Argu F
i f

i

4 itens

Figure 20 - Documents regarding reverse aucti®®02070013/2017
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Figure 21 - Documents regarding request for quotatidr90080001/2017

8.4.3 Secondary data selection

For content analysis, it is important to assure that the docurttehesanalyzedre relevant
and meaningful for the resear@risko and Maschi p.385q | filtered out documents
which would not be relevant or meaningful in my analyBigs process involved two

stepswhich I describe below.
8.4.3.1 Sorting relevanprocedures

In the firststep | soriedthe 116selected procedurescording tdheir relevance to this
researchl considered two instances of procedures as relevamrgeg¢dure which

include at least one architectural seryied(b) procedures in which architectural services
are procured separately from constructibmerefore | analyzed thdists of itemsand
reference termesf each procurement proceducemake sure that only procedures
respecting these critenvaould be inclded

From the 16 selectegprocedures, | noticed thegnof them did not include any
architectural items. hadincluded theséenprocedures initially because tbescription of
their subject matter or their classificatiaccording to th€€ ATSERtableled me to believe
that they would include architectural items, but afeaminingthedocumentsl realized it
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was not the case. For instanpeycedure 926690053/2017comprisedan itemclassified
as 78- Estudos e Projetos de Arquitetuseet it did not include any architectural servite
but only engineering servic®s| excluded these procedures from my analyEiey are
listed onTable 9.

Table 9 - Procedures without architectural services

UASG procedure solicitation method

080002 ' 0016/2017 reverse auction
110322  0034/2017 reverse auction
153079 @ 0001/2017 request for quotations
153167  0040/2017 reverse auction
158658 = 0001/2017 RDC

344001 0001/2017 request for proposals
765706 = 0001/2017 reverse auction
767000 = 0001/2017  open tendering
925175  0001/2017 request for proposals
926697  0053/2017 reverse auction

From the remaining Bprocedures|, alsofiltered outprocedures that can kensidered
Ai nt eapntracting.dhese are RDC procedures in whichhitecturakervices and
construction services were procured in the saméDidapproach, mentioned in Section
3.4). Sincethe cost of architectural servicesnsich lower than the cost of construction,
technical criteria for architectural services would Ib@televant in sucprocedures
Therefore, these documents would not provide reledatat for this researchfound
thirteenprocedures in this situation, which | also excluded from my analysh®w the list

of these procedures rablel0.

44| will discuss he issue of incorrectassification of items in Sectich3.2

%l n t he HKabdragoas prajdtos exécutivos nas areas de engenharia: Projeto de Estrutura(concreto
armado e metélico), inclusive fundacéo e sondagem; Projeto de Instalacdes Elétricas; Projeto de Instalacédo
para Energia Solar com placastfvoltaicas; Projeto de Instalacdes de Dados /Voz e Sonorizagéo; Projeto

de Instalacdes de Sistema de SegurdnC&TV; Projeto de Instalacao de Protecdo de Descargas
Atmosféricag SPDA; Projeto de Instalacdo Hidrossanitarias, Drenagem, Sistema de ajanoesito de

Agua Pluvial e Combate a Incéndio; Projeto de Instalagdes Mecanicas (climatizagdo, exaustdad o ur c e :
reference terms, p.1.
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Table10- Procedures regarding integratembntracting

‘ UASG l procedure solicitation method
153032 = 0001/2017 RDC
154070 0001/2017 RDC
154070 @ 0002/2017 RDC
154070 @ 0003/2017 RDC
155009 @ 0001/2017 RDC
155009 @ 0002/2017 RDC
155009 @ 0003/2017 RDC
155009 @ 0005/2017 RDC
158009 @ 0002/2017 RDC
158009 @ 0003/2017 RDC
158720 @ 0001/2017 RDC
158720 = 0003/2017 RDC
343007 @ 0001/2017 RDC

8.4.3.2 Sorting meaningfuprocedures

In the £condstep | sorted thgorocedureshat could bring meaningful information to this
research. | deemed proceduire$wo situationsvould provide meaningful documents:

(a) concluded procedurdthose that resulted imawarded contragtjor in such cases one
can infer that the technical criteria used did not prevent the awarding of a contract; and
(b) procedures that were cancelled due tcatheence of suitable bids, for in such cases
technical criteria used might have prevented the awarding of a contract. Using these
criteria, lanalyzedauctionreportsand awarding of contracts eéchof the remaining 93
proceduredo find out their situatin as of December 31, 201Binductively codedhem

according tdive categories:

1. cancelled (documentation erroproceduregancelled by therocuring entitydue
to an error in theolicitationdocuments

2. cancelled (no info)proceduresancelled, butminformation is providedn reasas
why they were cancelled;

3. cancelled (no suitable bidg)roceduregsancelled by th@rocuring entitybecause

no bidder complid with the criteria demanded,;
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4. cancelled (replacedproceduregancelled but replaced by ahet proceurewith

no information about the reastrey were cancelled

5. concludedproceduresginished withan awardedontract

In Table111 show the number of procedures by these categories, distributed by solicitation

method.

Tablel11- Number of processes by situation and solicitation method

< | g o
£ 7 8% S| 8¢
c O S o S © o o
22| 8 |§-.8 8.8 &8
Situation 0g x xS 5 83 oz |Total
cancelled (documentation error) 1 1 2
cancelled (no info) 3 1 5 4 13
cancelled (no suitable bids) 6 6
cancelled (replaced) 2 2
concluded 4 3 3 11 49 70
Total 7 3 3 16 62 93

For the purpose of including only meaningful documents, | filtereghmaeduresn

situationscancelled (no infpandcancelled (replaced)ecause¢he lack of information

regarding the@utcome of theeprocedures would prevent me frgattingvalid

conclusions from thenRroceluresin thesituationcancelled (documentation erronere

also filtered out since tgaverecancelleddue toreasons unrelated to technical criteria.

Thus,| excludedseventeemprocedures from this inquiry, listed diable12.

Tablel2 - Procedures excluded due to their situation

UASG procedure solicitation method reason

090005 0009/2017 reverse auction cancelled (documentation error)
090005 0018/2017 reverse auction cancelled (no info)
090023 0009/2017 reverse auction cancelled (replaced)
090027 0032/2017 reverse auction cancelled (no info)
090038 0001/2017 request for quotations cancelled (no info)
090038 0002/2017 request for quotations cancelled (no info)
120626 0002/2017 open tendering cancelled (no info)
155124 0001/2017 RDC cancelled (no info)
170217 0006/2017 reverse auction cancelled (replaced)
170394 0001/2016 open tendering cancelled (no info)
200139 0001/2017 request for quotations cancelled (no info)
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UASG procedure solicitation method reason

254445 0001/2017 RDC cancelled (documentation error)
255025 0001/2017 request for quotations cancelled (no info)

343003 0001/2017 open tendering cancelled (no info)

343034 0002/2017 reverse auction cancelled (no info)

343036 0001/2017 request for quotations cancelled (no info)

926245 0002/2017 reverse auction cancelled (no info)

After excluding thgroceduresnentioned above from my analysis, there wisets of
documents left, fronprocedures ithe categoriesoncludedandcancelled (no suitable
bids).

8.4.3.3 Sortingrelevant items

| had defined th&6 proceduresor my analysisputl still had to make sure thatwvould
include only itemghat are relevant for this study. To this end, | needédrtberexamine

eachitemin those 76 procedures.

| had already done a preliminary filter of relevanbceduredased on the lisof items, as
reviewed in SectioB.4.3.1 Becausesach procedureompises one or morgems thaimay
regardarchitectural services or otherwisdydd to filter ouitems that did not include
architectural services:or this end| created a tablel( ITENS_ARQto gather information
concerning each item being procuredeductively classifiedeach item according to
thetype of architectural assignméfilisted by CAUBR in its Resolution 2{2012, Art. 2)

| did not include in this table items that | could not classify as an architectural assignment.
For instance, procedure 16008®13/2017 comprises 21 items, loaly two of them are
architectural assignments; tresnainingnineteeritems regard civil engineering or

electrical engineering service3o, | only included the two items regarding architecture.

In Tablel13 1 show the number of items classified thyetype of assignment and

thecorresponding subparagraph under Art. 2 in Resolution 21. It is important to notice that

1 n t he atribuicges pradidsionaigido arquiteto e urbanista
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at this point | still had not filteredesvices thatre exclusively foarchitects, as established
by CAU-BR in its Resolution 51 (Sectidh2.9.2.

Table13- Number of items bthetype of assignment

Type of service Res. 21  Number of items
architectural design I 94
consulting (evaluation or supervision) \i

drawing, surveying or electronic modeling v

outsourced workforce Wi

total 109

From the analysis of these iterhsealizedthat not allof themcorresponded to services

thatare exclusively foarchitectsFurthermore, thassignmentlassification from

Resolution 21 Art. 2 @esnot providea clear information on what ttservices are.

However, Resolution 21 Art. 3 does provide a list of architectural services that is more

detailed Sq | deductivelycodedall itemsagain using as &taring point the types of

services listed ifResolution 21 Art. 3Thenl matchedheservices listed in Resolution 21

Art. 3 to theservicesxclusive for architects, as established in ResolutioArg12. In

Table14 1 show the number of items organizedthgtype ofserviceresulting fom this

coding

Tablel4 - Number of items bthetype ofservice

Type of service Res 21 Art 3 Res 51 Art 2 Nb items
Design fqr new 1.1.2. Projeto arquitetonico I-a. Projeto arqt_ntetgmco de edificagdo ou de 14
construction reforma de edificagdo

Design for renovation or | 1.1.3. Projeto arquitetdnico de I-a. Projeto arquitetdnico de edificagdo ou de a4
retrofitting reforma reforma de edificacéo

Design for resuming 1.1.3. Projeto arquiteténico de I-a. Projeto arquitetdnico de edificagdo ou de 4
construction reforma reforma de edificagcéo

. . 1.1.6. Projeto de adequacé@o de | VI-b. Projeto de acessibilidade e ergonomia
Design for accessibility acessibilidade da edificacéo 12
Design for restoration 1.11.1.7. Projeto de restauracéo IV-Q. PArOJeto € execugdo de intervengao no 5
patriménio
Lighting design 1.3.2. Projeto de luminotecnia Vl-a. Projeto de arquitetura da iluminagdo do 1

edificio e do espaco urbano
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Type of service Res 21 Art 3 Res 51 Art 2 Nb items

Acoustics design 1'3'3.' I_DrOJeto de " Il-a. Projeto de arquitetura de interiores 2
condicionamento acustico

Interior design 141 Projeto de arquitetura de Il-a. Projeto de arquitetura de interiores 2
interiores

Signaling and visual 1.5.10. Projeto de comunicagao N/A 2

communication visual para edificacdes ’

Landscaping and site 1.6.3. Projeto de arquitetura lll-a. Projeto de arquitetura paisagistica 6

design

Street and transit design

Consulting (evaluation or
supervision)

data collection, drawing
and modelling

landscaping "as built"
drawings

Outsourced workforce

Total

paisagistica

1.9.4. Projeto de sinalizacéo
viaria

5.2 Consultoria

1.1.1. Levantamento
arquitetdnico

1.1.7. As built

1.1.2. Projeto arquitetdnico

I-h, 1-k. Projeto urbanistico; projeto de

. s 2
sistema viario urbano
I-e. Desempenho de cargo ou funcéo técnica 3
concernente a projeto arquiteténico
N/A. 2
11I-d. Cadastro do como construido (as built)
resultante de projeto de arquitetura 1
paisagistica
I-e. Desempenho de cargo ou fungéo técnica 9
concernente a projeto arquitetdnico

109

I must make some remarks regardiraple14. First, four items cannot bhegardechs

services exclusive for architececcording to Resolution 5These ar¢he items

concerningsignaling and visual communicatipanddata collectiondrawing and

modelling | dismissedhese items frormy analysis Dismissingthese itemsed to
theexclusion of two procedure8430410006/2017and2544620010/2017. These

procedures only includegkrviceghat are not exclusiVe for architects.

Secondthe items related toonsulting (evaluation or supervisioahd tooutsourced

workforcedo not relate to a specific type sdrvice In such cases, the procuring entity is

looking for architects, but the specific tasks are notrdeted beforband. | kept these

items in this analysis because thikgly includeservices exclusive for architects.

Third, the type okerviceconcerninglesign forresuming constructiors not listed in

Resolution 21 nor in Resolution 51. However, #iservice similato design for

renovation o retrofitting because it presupposes the necessity of a detailed data collection
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assessing th&ituationof the buildingbeforeproposing alesign. For this reason, |
classified thetems regarding this type servicein the same way | classifietesign for

renovation or retrofitting

Finallyy Res ol ution 51 includes fAas builto drawing
exclusive for architects. This seemgs, pecul i a
includingthose regarding architectural design, are not listed as exclusive for architects.
Furthermore, fias builto drawings are not pro
construction. Nevertheless, | included the one item relatishtiscaping "as built”

drawingsin this analysis so the data remain consistent with my criteria.

Considering the exclusion of the four items that are not exclydiwearchitects

mentioned above, and the resulting exclusion of two procedures related to these items,
the collection of documents to be analyagulto this pointonsisedof 74 procurement
procedures, comprising 105 itenis Figure22 | summarize the steps | took to select
therelevantproceduresis describedo farin this chapter.

excluded: 2016 (-99)
excluded: no architectural items (-10)
excluded: integrated contracting (-13)
cancelled (documentation error) (-2)
cancelled (no info) (-13)
cancelled (replaced) (-2)
excluded: services not exclusive (-2)

Figure 22 - Review of data selection

8.5 Basic ontent analysis

As mentioned before, | emplegibasic content analysis ## first step in thelataanalytic
strategyIn basiccontent analysis, researchetsnmarize and cod#ata from documents
which will be used as indicators for answering research quegboisko and Maschi

2016, 22; Leray and Bourgen2016, 428)Depending on thg/pe of informationonemay
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apply a directed content analysis, in which categories are predetei(faoréd 2010, 458;
Hsieh and Shannon 2005, 128@) a conventional content analysis, in which categories
flow from thedata(Hsieh and Shannon 2005, 127/B)rected content analysisalso
referredto as deductiveoding and conventional content analysslsoreferredto as
inductivecoding a mix of both techniqueisabductive coding maylikewisebe employed
(Drisko and Maschi 2016, 43)

8.5.1 Establishing categories

As Leray and Bourgeosugges(2016, 442)1 staredthe analgis by identifying theunits
of meaning, and the coding will flow from thelwnits of meaning are the bits of data
containing relevant information which will be used for codibgray and Bourgeois 2016,
442) However, to identify theelevant informationl needed taleerminewhat categories |
would requirefor my analysigLeray and Bourgeois 2016, 42%ence, following
Cresweld s r e c o m(@@la, @0F )i shawon Tablel5thecategoriesn this study,
relating them to their respective research questiaesiew thecontents of each category
in Section8.5.3

Tablel5- Research questions and categories

Q. | Research questions Categories | Sub-categories
b | What solicitation methods are solicitation method

employed for the procurement of awarding process

architectural services? estimated and contracted values
formalized price system
CATSERCclassification

type of assignment

type of service

service exclusive foarchitects
bundled item

phase of design

type of building

guantity of service procured
estimated and contracted values

c | What architectural services are
procured?

= =2 -_0_9_9_9_98_2_-24_-2/2._-5_2._-2
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Q. | Research questions Categories Sub-categories
d | What technical criteria are used? |  capacity 1 type of criterion
required 1 subject
1 level of application
1 definition

1 quantityof capacityrequired
e | What are the actual practices of |  type of protests
procurement of architectural { validity of protest
services?

It should be noted that stquestione above encompasses all categories. Moreover, an
analysis of protests may unveil arbitrary practices, hence the inclusion of categories related

to protests.

Having already gathered all documents, | could start collecting the units of meaning for
procedurs, items and criteria. Following the structure of data, | collected the units of
meaning in two steps. | first gathered data concerning procedures, and then | gathered data
concerning items and criteria, linking ttadter to each procedure. | assembleduthiés of

meaning in their original language (Portuguese) in the two tables | was already using:
T_EDITAISfor data on procedures aifdITENS_ARQor data on items and criteria, as |

review below.
8.5.1.1 Units of meaning on procedures
| filled tableT_EDITAISwith the units of meaning for each procedure as follows.

1 Description of the subject matteoncerns the object being procured, which may
comprise one or more items. This information provides a general idea of the set of
services being procureB.o r i n €dnteatag@@de peSsoa juridica
especializada na elaboracdo de PROJETO BASICO COMPLETO necessario a
construcéo de edificagdo que abrigard o Deposito de Veiculos Apreeadidos
(procedure 170388001/2017).
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1 Number of items being procuresiselfexplanatory. his information wasntended
to providean idea on the complexity of each procedure. It turns out this was hardly
useful, because imanycases different services were procured insérae item.

1 Information concerning protestegardsall information on objections, appeals and
their jJudgementl included reasons for protests and whether procurement officials
judged protests valid or otherwigeo r i n Yrnhaammpuegeacao Solicitando que
sejam aceitos atestados referentes a projeteglencias e institucionais de
multiplos pavimentos, e nao apenas projetos comerciais. Esta impugnacao nao foi
analisada pois foi intempestiva ( Pr o ¢ e dO0X5/2017).5 2 6 6 3

1 Estimated valués the amount estimated by the procuring entity concerning how
much all items would cost.

Contracted valués the price offered by the winning bidders.

1 My personal observationaclude any information that could help me with
thefurtheranalysis of procedures. They comprise, but are not limited to,
information onawarding process, information on the use of SRiRlinformation
on cancelled procedurdaformation on awarding process can be found in
solicitation documents: o r i n @ dritério deeselec&d da proposta mais
vantajosa para 0 SENADO nesta Concorréncig@secritério de TECNICA E
PREC@ ( pr o c e d0001/2010 vliatiod document, p.13nformation
on SRP can also be found in solicitation documénts.r i n @ dbjato desta, A
licitacdo € o Registro de Precos para a contratacado de empresa pestapao de
servicos (.0 ( pr o c e do0Q4/20174 Lo document, p.3).

In Table161 list these units of meaning and their sources. Seuefer to thelocuments

collected for each procedure, listed Table8.

Table16 - Units of meaningn procedures

Unit of meaning Source

Description of the Usually available in the solicitation document. In some cases, the

subject matter solicitation document would not provide this information, instead it would
refer to its respective reference terms.

Number of items List of items

being procured
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Unit of meaning

Source

Information
concerning protests

Objections, judgement of objections, appeals, judgement of appeals

Estimated value

List of items

Contracted value

Awarding of the contract

My personal
observations

Any collected document

8.5.1.2 Units of meaning on items and criteria

[ filled tableT_ITENS_ARQuith units of meaning for each of th@5 items regarding

architectural services and respective technical criteria, as follows.

1 Description of the itemaoncerns each item including architectural servitesome

cases, architectural services and engingeservices were bundled in the same

i t e m,projetosgle argiiitetura e engenharia ao nivel de projeto executivo para
reforma do térreo e mezanino (sobreloja) do edificio sede da Procuradoria
Regionab, fr om pr o0O@RALT item MIn®MtheédcBses, items
regarded only architectural services].,fiprojeto arquitetdnicd projeto

executivo , fr om pr o0ORALT iem @2. balsd dlded information
regarding the quantity of architectural services being procured in square meters.
Seaching for this latter information was highly time consuming, for it could be
found in the solicitation document or in the reference terms and their appendixes.
But this searchwas necessary because the quantiseoficeinformed in the list of
items woud usuallynot include this informatiori¥et, in some cases | was not able
to find this information in any of the documents availablg,,in procedure
1600780001/2017.

Estimated valués the amount estimated by the procuring entity concerning how
much eachunit of service procuredould cost.Therefore, it is necessary to

multiply thequantity of itenby the value informed to get the total value (estimated
and contracted) for each item

Contracted valués the price offered by the bidder who won the contract for each

item.
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1 Quantity of itenregards the quantity of service being procured. Sometimes
theprocuring entity provides this information in square meters, sometimes $n unit
of sewice. In the latter case, the quantity equals to 1 for each selp@icausene
serviceis being procuredThis means the estimated value would not be informed in
square meters, but for tinhole service. For instance, in procedure
1550080038/2017 item @3, the quantity of service procured was 2.750 square
meters, and the estimated (BR&06) and contracted values (B$0) were thus
informed in square meters; whereas in procedure 200Q03/2017 item 001,
thequantity of service procured was 1, meartimgt the estimated (R#3.175,60)
andthecontracted values (RE3.278,43)concernthe whde service.

1 Classification according t€ ATSERegards the code from tiBATSERtable used
by procurement officials to classify the item procured.

1 Capacities demandaegards the capacities required as technical criteria for each
architectural service procured. These capacities can be operational or professional,
as discussed in Sectié2.2 Therefore, | included units of meaning for both levels
of capacities. Since many architectural services were bundled with other services in
thesame item, | had to carefully read teehnical criteria for each item to extta
only units of meaning related to capacities demanded for architectural services.

1 Quantity of criterionregards the quantity of each capacity that was required for
architectural services.

1 Type of criteriorregards whether the criterion is a qualificatooran evaluation
criterion.

1 My personal observationiaclude any information that could help me with
thefurtheranalysis of items and criteria. They comprise, but are not limited to,
information on bundled items, the timeline for execution of services, value of
architectural services when items are bundled, and additional information on
technical criteria. These tdawere not always available in the solicitation
documents, they could be scattered across additional documnéortsiation on
thevalue of architectural services often required a tomesuming search in

reference terms or in their appendidescausdt was necessary to separate this
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value from the value of other services. For instance, in procedure
2500250007/2017, this information was dug in Appendix 3 ofréference terms,

which contained information on the proposed schedule for payment of tmaatont

In some caseg,.g.,in procedures 158377040/2017, 170388001/2017 and
34530410006/2017) was notable to findthis information.

In Tablel71 list these units of meaning and their soarce

Table17- Units of meaning for items and criteria

Unit of meaning

Source

Description of the
item

Usually available in the list of items. In cases of bundled services, it was
necessary to look for further information in the solicitation document or
reference terms to distinguish architectural services from other services

Estimated value

List of items

Contracted value

Awarding of the contract

Quantity of item

Usually available in the list of items.

Classification
according to
CATSER

List of items

Capacities
demanded

Solicitation document or reference terms

Quantity of criterion

Solicitation document or reference terms

Type of criterion

Solicitation document or reference terms

My personal
observations

Any source

8.5.2 Assembling units of meaning

Having completed the two tables with all data available, | created a query joining data from

procedures with data from items and criteria. | then producealtiax reportfrom

theresulting querycontainingall units of meaning, from which | could codettata.

Thematrix reportis available in Appendig2.

As | explained in previous sections, | had to do a preliminary coding to be able to filter out
data that would not be relevant for this research. In what concern procedhaeslréady
classified tleir solicitation method and their procuring entity (Secofh.1.9, as well as
thesituation (Sectio8.4.3.9. In what concern items hladalready classified them

according to (a) the type of assignment, as established by Resolution 21 Art.2; (b) the type
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of service, as established by ResolutiorA?t13; and (c) whether the service is exclusive
for architects, as established by Resolution 51 Art.2 (Se8thB.3.

| used thematrix reportto code all remaining information needed for this study, r@port

in thenextsection
8.5.3 Coding

Some information did not require coding, | could take them directly from the matrix report,
namelynumber of itemsestimatedandcontracted valugfor procedures and itenand

classification according t6ATSER Below | review the categories that required coding.
8.5.3.1 Awarding process

Each procedure is procured by means of one type of awarding process, which can be price
basedmenor precd, valuebasel (técnica e pregpor quality-basedmelhor técnica
Hence | coded this information deductivelAs mentioned before, all reverse auctions are

price-based.
8.5.3.2 Formalized price systeinSRP Sistema de registro de pre¢os

| did not expect that SRP would bsed for the procurement afchitecturakervices.
However, that was thease. Since this is clearly an instance where actual policy and

intended policy diverge, | coded each procedwtngif SRP was used.
8.5.3.3 Reason for protest

For each procedure whergutest was submitted, | coded the reason for this protest.
Based on the data, | established three main coeldmical criterig price feasibilityor

other.
8.5.3.4 Validity of protest

For each procedure where a protest was submitted, | coded whetb@rement officials

judged the protest valid or otherwise.
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8.5.3.5 Bundling architectural and engineering services

| coded whether architectural services were procured alongside engineering services or

procured separately.
8.5.3.6 Phase of design

The phase of design cée useful for providing a finer characterisation of services
procuredl coded this information deductivebased on the guide provided by IAB018,
2). However, | added the classificatibasic designwhich is providedy Law 8.666 but is
not 1 ncl uded iincludioAyildedfivegpossidlecodegirdlimisary study,

pre-design, basic design, legal desigmdexecution design
8.5.3.7 Type of buildings

For each item that concernatthitectural desigrl coded theytpe of building that should

be designed. | coded abductively, using the list of types of buildings proposed by Chiara
and Crosbi€2001, v vii) as a starting point, and adding additional types whenever needed.
| provide a list 6the codes used in Appendi8. In thatlist | show the original information

and my translation to English.
8.5.3.8 Capacities

| codedinductively the capacities demandedeiachtechnical criteon. | also codd
thefollowing categories related to eachpacity type of criterion which can be an
evaluation criterion or a qualification criteriosybject which can be biddespecific or
item-specific; andevel of applicationwhich can be professional or operatiofzch
capacity isassociated tas correspondingtem. The resulting list of capacities is available
in Table30 (Section9.4.1).

8.5.3.9 Specificcapaciy and defirtion

While analyging capacities, | realized that most of them employed vague terms that did not

objectivelyspecily whatexperiences askills would be considered compliant with
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technical criteriaSo | created the code specifi@pacityfor eachcapacity which was
supposd to inform whether capacities wergiectivelyspecified( e . [gxperiécia efn
projeto arquiteténico, referente a construcao ou reforma de edificagcdo comercial ou de
servico®i procedure 02000@001/2017or remained generél e . atpstadds que
compove(m) a prestacao de servicos com as caracteristicas semelhantes ao objeto da
contratacd@i procedure 080026001/2017. However, | had reliability problemwith

this code, asWill elaboratén Section8.8.4 For this reason,Had to reode items, but this
time, | restricted the analysis tehether there wasagefinition of what sort otcapacity

would be considered compliant for eanktancehe capacityexperience with similar/
compatiblevelevant designvas employed

8.6 Case studies

To illustrate how procurement procedures are carried out and the negative impacts of ill
devised technical criteria, | produced four short case studies. A case a&tuldg seen as a
methodological approach in which the researcher investigates a phenomenon in order to
draw a precise description; byalyzinga single instance, a case study enables
theunderstanding of a larger systé¢fisoukas 2009, 286; Roy 2016, 199)

|l selected the cases (2088 287gechhiquasof casg betectiannd Ger
and analysis. | chose four procurement procedures for a deeper scrutiny, namely two
diversecases, one typical case and one deviant case. To be able to identify these cases, |

had to first inductively code the information concerragtualpractices which is drawn

from the basic content analysend then tabulate the frequency of noncompliant practices

for each procedurdollowingYinbs met hods f (1881, &0 Ehusy zi ng dat a
information for the cases come from hablic documents described in Sent8.4.2.4

which may be produced by procuring entities or by bidders.
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8.7 Pattern coding

For answering theub questiomi wh at ar e t h e ofgractice that adtl upppoat t er ns
actual pol i cgothérpund of qoding, byeneeans af theaaptly narpattern

coding method proposed by Miles, Huberman and Saldaitarding to these authors,

pattern coding israinterpretive method, which propas® group data that has already

been coded in order to Aidentify a2013gmer gent
86). When employingpattern codingtheresearcher must try to find what the data have in

common, organizing information into meaningéud more parsimoniousiits of analysis

(Miles, Huberman, and Saldana 2013,.87)

Sincepattern coding is appropriate for summarizing categories or th@vhles,

Huberman, and Saldana 2013, ,87)vasan effective tool for unveilindominantpatterns

of practice, based on th&formation regarding actual practicéstarted thgattern coding

by filtering out practices that were evident
discretion. To achieve this, | took advantage of the concept of zones of certainty, discussed
in Section 7.4. Then | grouped practices thaere arbitrary or thaieemed arbitrary into the
three main categories used to organize the data, namely prageduneand critera

From this point, | tried to recognize dominant patterns of practice by grouping them into
what | considered meaningful strategies employed by procurement officials in their tasks,
taking clues fr ¢1880,82)Rateknycdiiageselts wiltgeshaeve in
Section9.10.2

8.8 Ensuring reliability

In content analysis, it is important to describe the steps taken to ensure the reliability of
thecoded dat#&Drisko and Maschi 2016, 128)hich lundertaken this section.

It is suggested that, for assuring reliability in content analysis, two or more researchers
should codehe same data, and then their resoitsstbe compared tepotsignificant

inconsistenciegDurand and Blais 2016, 239piven the nature of aodtoral thesis, this
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strategy was not feasible, for the work must be limited to one researcher. So | took on an
approach proposed by Miles, Huberman and Sal@2018, 85) which consists of coding

the data twice, theecond coding being conducted some time later than the first coding.
Comparing results from each round of coding should reveal problems in the interpretation

of data.

| did a first round of codigin May 2018, which resulted in 74 procedures, 105 items and
200 criteria. To assess the reliability of mitial coding, | recoded all categories, drawing
from the matrix report, in January 2019. | then compared this second coding withidhe

coding. | report below theiscrepanciesfound.
8.8.1 Wrong inclusion of service

During the second codingfound one procedure that did not include any service exclusive
for architects (procedure 04000072/2017). Although the solicitation document mentions
services in the fields of architecture and engineering, none @éthe can actuallpe
classified mder Resolution 5IThis error occurred because | classified the item as

outsourced serviceithout realizing this issue. | excluded this procedure from my analysis.
8.8.2 Mismatched coding in the categontype of building

| found one mismatched type of buildinbhis case concerned procurement for the design
of a multipurpose building for a university (procedure 1528885/2017). In the first
coding | classified it asffice, while in the second coding | classified itshool/university
Since lit seemed urgasonable tonclude a new type of building only for this case, | kept
thelatterclassification, which | deem better represents the use tiuitding in thecontext

of a university.
8.8.3 Mismatched coding in the categorycapacity

| foundninecases of mismahed capacitiesvhich | review below.
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1 In five cases, | first coded them @gperience in architectural desigwhile in
thesecond coding | classified themeagperience with similar/compatible/relevant
design | realized that, in such cases, the capat#tyanded was indeedperience
with similar/compatible/relevant desighut the criterion also included a definition
of what is considereexperience with similar/compatible/relevant desi@me
example was the criterion used in procedure 09@02%/2017 which demanded
experience witldesign that is relevant and compatible with the service procured,
while also adding that any experience in architectural design would be considered
relevant and compatilflé After reassessing these cases in conjunctiam wit
theissue of the coding fapecific capady anddefinition(Section8.8.4), | decided
to keep the results of the second coding, which better reflects what is required in
these criteria.

1 Intwo cases, | had first classified the capacitiespagialized experiencevhilst in
the second coding | classified themeaperience in architectural design for
restoration These cases concexhservices for restoration of heritage buildings.
Themismatching of codes occurred because this was an inductive coding, and | had
not yet included the codexperience in architectural design for restoratiwhen |
coded the first two caseskept the second coding for it better reflects the nature of
the capacity required.

71 Inone case, | had firsbdedthe capacityasexperience in ardkectural design
whilst in thesecond codingj classified it agxperience in architectural design for
renovation After reassessing the information in the matrix refSptconsidered

that the second coding better refteitte capacity required.

““In t he eclabdorgdamda projetod pamentes e compativeis em caracteristicas, qualidade e

quantidade, sendo consideradas parcelas de maior relevancia e valor significativo: Projeto de arquitetura de
edificacBes, publicas ou privadas, com pelo menos 3.000@0ni2s ol i ci t ati on document p. 2
“l n t he exacluci@pidepaojetos dé obra ou servico de modernizagéo, adaptacgao, reforma,

construgdo de area que contenha cozinha e respectivos setores d& appip r o ¢ e d0001/201& 6 57 05

solicitation document, p.6).
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1 Inonelastcase, | included eriterionin the second coding that | had not included in
thefirst codingat all This case was in procedure 34308®2/2017, and

concernghe capacityexperience in architectural design for restoration
8.8.4 Mismatched coding in the categoryspecific capacity

| found ten cases of mismatched codingdipecific capacityl had devised this category to

reflect whether the capacity demanadygectivelyspecified what set of experiences or

skills would be consided compliant with the criterion. For instance, | wouidgeas
objectivelyspecified he capacity fiexperience with archit
of f or*, betalise it restridted the sort of experiences that would be accepted. Here,
experience with architectural design for residences would not be considered compliant with

the criterion. On the contrary, | woulddgeasnot objectivelyspecifiedthe capacity
ifexperience in architect ur aPbechsgnipmaicef or publ
any experience in architectural design would be considered compliant with such a vague

criterion.

The limits between what | woujddgeobjectivelyspecifiedandnot objectivelyspecified

were difficult to tr aceceinaraghitectusahdesigo farpublec, s uch
or private buildingso, it seemed that procur
architectural desigrin other cases, it was not clear what sort of experiences would be

considered acceptable. These wegdribtances whergrocurement officials employed

the capacityexperience with similar/compatible/relevant desigthout explaining what

would be considered similar, compatible or relevant.

The fact that any experience is acegl$ not necessarily a problem, for simple projects
may be executed by any professional qualified by the professional order. The preblem li

in cases where it is not clear if any experiendedsedaccepted or otherwise, because

“®l n t he exacucime prajdto:arquitetdnico para prédios publicos ou escrit@rios( pr ocedur e
1702170009/2017 solicitation document, p.14).

In t he orojetgde arquiteturaiile edificacdes publicas ou privadas( p r o ¢ e d0041/86010 900 1 2
T solicitation documenp.13).
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theassessment of what is similar, compatible or relexamuires a reflective judgement
This lack of objectivitymay lead to arbitrary decisions, as | ilill stratein Section
9.6.3.5

To set a better limit in my codirend improve reliabilityl decided to ditch the category

specific capacityand replace it by the categatgfinition Definition applies only to

thecapacities which | coded agperience with similar/compatible/relevant design

because these were the instances where | hagrtbemof reflective judgementn this

new coding, | would note whether these criteria included or not a definition of what is

similar, compatible or relevant. Forinstance, coded dAproof of compatib
the most relevant service: archit@@l design for public buildirgo r o Plfaddefieed 0

while | coded fAproof of operational capabil:]

compatible wit Rashadefineces procured?d
8.8.5 Summary of reliability issues

Considering that this research generated more than 2000 codesiuthe of errors |
foundduringthe second round of codirmgn be considered lowevertheless,
theproblems of theategoryspecific capacitgould have led to conclusions based on an
anaysis lacking reliability. hese resultthuscorroborate th@eed for ensuring coding
reliability.

Thestrategiedo ensure reliability affectetthe set oflatato be analyzedAs mentioned, |
excluded procedure 04000072/2017, which led to the exclusiohoneitem and one
criterion associated with this procedure. | also included a criterion that was lacking in
thefirst coding, from procedure 34308602/2017In the end) had 73 procedures,

1 n t he Aestadgcommalivel enficaracteristicas com o objeto da licitacdo envolvendo as parcelas
de maior relevancia e valor significativo: elaboracéo de projeto arquitetdnico para prédios publicos ou
escritorio® ( p r o ¢ e do0Q8/D171sbli@itatibrydocument, p.14).

2] n t he @ompraydcdoald aptiddd operacional para o desempenho de atividade pertinente e
compativel com o objeto da presente Licitagdo( p r o ¢ e d0017/2012s0li@itatbrBdocument, p.11).
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corresponding to 104 items and 200 criteria to be analyzad.review the results from
the coding and the analysis in the next chapter.

8.9 Comments on the research design

In retrospect, | could have simplified the research design by eliminating steps that were not
useful. In the data collection phase, the seartigube API coulchavebeencompletely
dropped. Searching i@omprasneby means of keywords was much more efficient. That
does not mean that the API is not usefuh. the contrary ticould be a valuable instrument

for transparency. But the format@dwnloaded data and the frequency of updates need

improvement for it to becomenaffectivetool.

In the data analysis phase, | could have skipped the triple categorization of items using
regulations. As | mentioned, | classified them using ResolutionrR2Athen Resolution

21 Art. 3, followed by Resolution 51. If | had just used the classification established by
Resolution 51, | woulthavehadthe same quality of information. However, at
thebeginning of this study it was difficult to find my way amehthe nyriad of
superimposing rules established by GBB and guides published by IAB. | had to try to
apply them in this research to understand their utility.

Based on this experience, | devised the list below, which retfevmain necessary steps

of data collection and datading indicating the respective sections in this study

Following these step# could be possible to apply thissearch desigior inquiring

technical criteria in procurement of other types of services. For instance, if hessaae
interested in criteria fdouilding automatiorservices, they could search for these keywords
in Comprasnetand filter out procedures that are not relevant using definitions established
in regulations from the field of mechanical engineering.i@imsly, the categories and
thecoding would depend on each type of service researélteal.studiesconcering only
reverse auctionsould require less effortgiven that the gathering of data would not imply

the search of documents in sources other @@mprasnet.
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. Searclng for proceduresn Comprasnet

1.1. Define keywords and perig&ection8.4.1.3

1.2. Filter out results that are not relevéSection8.4.1.9

. Collecting procurement doclentation

2.1. Download documents frol@omprasne{Section8.4.2.9

2.2.Download documents from Transparency portal and internet siteseavahd for
missing doamens (Section8.4.2.3

. Selecting procedures

3.1.Sort out procedures that are not relevant or meani(gédtiors 8.4.3.1 8.4.3.9

. Selecting items

4.1. Sort out items that are not relevant to the si{8bction8.4.3.3

4.2.Exclude procedures that only included items not rele(@attion8.4.3.3

. Coding

5.1. Determine needechtegoriegSection8.5.7)

5.2. Extract units of meaning from docume(®ection8.5.1.1)

5.3. Create report gathering all units of mean{8gction8.5.2

5.4. Codedrawingon units of neaning(Section8.5.3
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9 Resultsi practiceson procurement of architectural services

In this chapter | will present what | found in tBmpiricaldatacollected Before proceeding
further, however, it might be useful to recall the aim of this descriptive study, which is
to analyze technical criteria used by procurement officials in Brasilect providers

of architectural service3his analysiss carried out by means of the concept of
administrative discretiorgsupported byhe streetevel bureaucracy theorpadministrative
discretion comprises formal discretion and operational discretion (S&cBointended
policies constitute formal discretion, while actual policies comprise dominant patters of
practice resulting from operational discretidihe main question that emerged fridmse
concets is whichactual policies concerning technical criteria for procurement of
architectural services deviate from intended policies on procuremé&razil?

From this main question, | propose to analyze the data by means of the following sub
guestions: 1) What solicitation methods are used for procuremeatdiitectural services?

(2) What services are procured? (3) What criteria are employeti?h@)are the actual
practices of procurement of architectural servidasiable181 provide a generalverview

of the results, listing procedures and their respective solicitation metraadsitem

concerning architectural servicesd criteria for each service, discriminatmygerational

and professional criteria, as well as qualification and evaluation criteria. As | mentioned in

Section8.8.5 the coding resulted in 73 procedures, 104 items and 200 criteria.

In the following section$ will answer theresearclyuestions. An important issue emerged,
though, in connection with theseagtions. It concerns transparenafich permeated all

steps of data collectiomhus | will start this chapter dealing with the matter of

transparency, followed by a review on solicitation methods, services, criteria, as well as an

analysis of protestsd cancelled procedures.
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Tablel18i List of procedures, items and criteria

ot = open tendering, ra = reverse auction, rp = request for proposals, rq = request for quotations,
o = operational criterion, p = professional criterion, e = evaluation criterion, g = qualification criterion

PROCEDURE ITEM CRITERION
020001 0001/2017 | ot 001 | design for renovation or retrofit o | e | experience in architectural design for new construction or for renovation
q architect or engineer working for the bidder
p q experience with similar/compatible/relevant service
002 | design for renovation or retrofit o | e | experience in architectural design for new construction or for renovation
q architect or engineer working for the bidder
p q experience with similar/compatible/relevant service
003 | design for renovation or retrofit o | e | experience in architectural design for new construction or for renovation
q architect or engineer working for the bidder
p q experience with similar/compatible/relevant service
080002 0002/2017 | ot 001 | design for resuming construction | o | g | experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
080016 0019/2017 ra 001 any type of design - outsourced [¢] q | specialized experience
p | g | experience with similar/compatible/relevant service
002 any type of design - outsourced 0 q specialized experience
p q experience with similar/compatible/relevant service
080026 0001/2017 rq 001 design for new construction 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
090003 0031/2017 | ra 001 | design for accessibility p | g | architect or engineer working for the bidder
090012 0001/2017 ra 001 any type of design - outsourced 0 q experience in outsourcing
p q experience in architectural design
090012 0006/2017 ra 001 any type of design - outsourced 0 q experience in outsourcing
p | g | experience in architectural design
090012 0023/2017 ra 001 design for new construction 0 q experience in architectural design
p q experience with similar/compatible/relevant service
090012 0041/2017 | ra 001 | design for resuming construction | o | q | experience in architectural design
p q experience with similar/compatible/relevant service
090023 0029/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
090023 0059/2017 ra 001 design for renovation or retrofit 0 q experience in architectural design
p q experience with similar/compatible/relevant service
090038 0004/2017 ra 001 any type of design - consulting 0 q architect or engineer working for the bidder
p q experience in architectural design
120196 0001/2017 | rq 001 | design for new construction o | q | experience in architectural design
p q experience with similar/compatible/relevant service
152663 0015/2017 ra 001 design for new construction 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
002 design for new construction 0 q experience with similar/compatible/relevant service
p | g | experience with similar/compatible/relevant service
003 | design for new construction o | q | experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
023 | landscaping and site design o | q | experience with similar/compatible/relevant service
p | g | experience with similar/compatible/relevant service
024 landscaping and site design 0 q experience with similar/compatible/relevant service
p | g | experience with similar/compatible/relevant service
025 | landscaping and site design o | q | experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
153047 0019/2017 | ra 001 | design for renovation or retrofit o | q | experience with similar/compatible/relevant service
p | g | experience in architectural design
002 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p | g | experience in architectural design
024 | design for accessibility o | q | experience with similar/compatible/relevant service
153052 0005/2017 rq 018 design for new construction 0 e experience in architectural design
p | e | experience in construction or renovation of buildings
q | architect or engineer working for the bidder
019 | acoustics design o | e | experience in acoustics design
p | e | experience in construction or renovation of buildings
q | architect or engineer working for the bidder
020 lighting design [o] e experience in lighting design
p e experience in construction or renovation of buildings
q | architect or engineer working for the bidder
153103 0024/2017 rdc 001 design for restoration 0 q experience in architectural design for restoration
p q experience in architectural design for restoration
153167 0037/2017 | ra 001 | design for resuming construction | o | g | experience in architectural design for new construction or for renovation
p q experience in architectural design for new construction or for renovation
153167 0042/2017 ra 001 design for renovation or retrofit [¢) q experience in architectural design for new construction or for renovation
p | g | experience in architectural design for new construction or for renovation
154046 0004/2017 rq 001 design for accessibility p q experience in design for accessibility
154618 0015/2017 ra 001 design for accessibility [¢) q experience with similar/compatible/relevant service
p | g | architect or engineer working for the bidder
155008 0038/2017 ra 003 design for new construction 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
020 | design for renovation or retrofit o | q | experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
155124 0003/2017 rdc 001 design for renovation or retrofit p q experience with similar/compatible/relevant service
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PROCEDURE ITEM CRITERION
158275 0014/2017 ra 003 design for new construction 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
004 design for new construction [¢] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
158377 0040/2017 ra 001 design for renovation or retrofit p q experience with similar/compatible/relevant service
002 design for renovation or retrofit p q experience with similar/compatible/relevant service
003 design for renovation or retrofit p q experience with similar/compatible/relevant service
004 design for renovation or retrofit p q experience with similar/compatible/relevant service
005 design for renovation or retrofit p q experience with similar/compatible/relevant service
006 design for renovation or retrofit p q experience with similar/compatible/relevant service
158720 0004/2017 ra 001 design for new construction [¢] q experience with similar/compatible/relevant service
p q experience in architectural design
160036 0025/2017 ra 001 design for renovation or retrofit p q experience with similar/compatible/relevant service
160066 0013/2017 ra 013 landscaping and site design [¢] q experience with similar/compatible/relevant service
p q experience in landscape design
014 landscaping "as built" drawings 0 q experience with similar/compatible/relevant service
p q experience in landscape design
160078 0001/2017 rq 001 design for renovation or retrofit [¢] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
170010 0006/2017 ra 001 any type of design - consulting p q experience in architectural design
170018 0003/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p q experience in architectural design
170088 0001/2017 rq 001 design for accessibility 0 e experience in design for accessibility
p e postgraduate studies or specialization
q experience in architectural design
170131 0022/2017 | ra 001 | design for accessibility o | q | experience in design for accessibility
170134 0006/2017 | ra 001 | design for accessibility o | q | experience in design for accessibility
p q experience in design for accessibility
170217 0007/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p | g | experience in architectural design
170217 0008/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p | g | experience in architectural design
170217 0009/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p q experience in architectural design
170217 0011/2017 ra 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p | g | experience in architectural design
170388 0001/2017 ra 001 design for new construction 0 q experience in architectural design
p | g | experience in architectural design
170516 0005/2017 | ra 001 | design for renovation or retrofit o | q | experience in architectural design for new construction
p q experience in architectural design
170516 0008/2017 | ra 001 | design for renovation or retrofit o | q | experience in architectural design for new construction
p | g | experience in architectural design
002 | design for renovation or retrofit o | q | experience in architectural design for new construction
p | g | experience in architectural design
179085 0098/2017 ra 001 any type of design - outsourced 0 q experience in outsourcing
179085 0112/2017 | ra 001 | any type of design - outsourced p | g | experience with similar/compatible/relevant service
200035 0012/2017 | ra 001 | design for accessibility o | q | experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
200043 0017/2017 | ra 001 | design for accessibility o | q | experience with similar/compatible/relevant service
p | g | experience in architectural design
200108 0008/2017 | ra 001 | design for renovation or retrofit o | q | experience in architectural design for renovation
p | g | experience in architectural design for renovation
200121 0009/2017 | ra 001 | design for renovation or retrofit o | q | experience in architectural design
p | g | experience in architectural design
200207 0013/2017 | ra 001 | design for accessibility p | g | experience in architectural design for new construction or for renovation
250025 0007/2017 | ra 001 | design for renovation or retrofit o | q | experience with similar/compatible/relevant service
p | g | experience in architectural design
254445 0215/2017 | ra 001 | design for renovation or retrofit o | q | specialized experience
p | g | specialized experience
254445 0291/2017 ra 001 design for renovation or retrofit 0 q | specialized experience
p | g | specialized experience
255026 0006/2017 | ra 001 | design for accessibility o | q | experience with similar/compatible/relevant service
p q architect or engineer working for the bidder
343003 0002/2017 | ot 001 | design for restoration o | q | experience with similar/compatible/relevant service
p | g | experience in architectural design for restoration
343011 0003/2017 rq 001 design for restoration 0 e experience with similar/compatible/relevant service
knowledge of the object
organizational structure and resources
proposed approach
q | experience in architectural design for restoration
p e experience with similar/compatible/relevant service
time since graduation
343034 0003/2017 | ra 001 | design for restoration o | q | experience in architectural design for restoration
p q experience in architectural design for restoration
343036 0002/2017 rq 001 design for restoration p q experience in architectural design for restoration
postgraduate studies or specialization
380941 0007/2017 ra 001 design for renovation or retrofit [¢) q experience in architectural design
p q experience in architectural design
002 | design for renovation or retrofit o | q | experience in architectural design
p q experience in architectural design
003 design for renovation or retrofit o q experience in architectural design
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[ PROCEDURE [ ITEM CRITERION
p q experience in architectural design
004 design for renovation or retrofit 0 q experience in architectural design
p q experience in architectural design
389086 0006/2017 ra 001 any type of design - consulting p q experience with similar/compatible/relevant service
400066 0001/2017 p 001 design for renovation or retrofit 0 q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
420001 0001/2017 p 001 design for renovation or retrofit p q experience with similar/compatible/relevant service
443001 0001/2017 p 001 interior design 0 q experience with similar/compatible/relevant service
530001 0016/2017 ra 016 any type of design - outsourced [¢) q experience in outsourcing
765701 0007/2017 ra 001 design for renovation or retrofit 0 q experience in design of parking lots
p q experience with similar/compatible/relevant service
765705 0001/2018 rq 001 design for renovation or retrofit [¢) q experience in architectural design for renovation
p q experience in architectural design
787700 0006/2016 ra 001 design for new construction p q specialized experience
925138 0028/2017 ra 001 any type of design - outsourced 0 q experience in outsourcing
p q experience with similar/compatible/relevant service
925152 0002/2017 rq 001 design for new construction p q experience with similar/compatible/relevant service
925387 0002/2017 ot 001 street and transit design o] e experience with similar/compatible/relevant service
knowledge of the object
proposed approach
q experience with similar/compatible/relevant service
p e specialized experience
925856 0049/2017 ra 001 design for renovation or retrofit o] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
925856 0147/2017 ra 001 design for renovation or retrofit 0o q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
925942 0059/2017 ra 006 design for renovation or retrofit [ q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
007 design for renovation or retrofit o] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
008 design for renovation or retrofit 0o q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
009 landscaping and site design [ q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
010 landscaping and site design o] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
012 interior design 0o q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
013 acoustics design [ q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
014 design for accessibility [o] q experience with similar/compatible/relevant service
p q experience with similar/compatible/relevant service
926066 0006/2017 ra 001 street and transit design [¢) q experience with similar/compatible/relevant service
926195 0026/2017 | ra 001 | design for resuming construction | o | g | experience in architectural design
p q experience in architectural design

9.1 Transparency
9.1.1 Availability of documents

Preliminaily, | would like tocomment orthe collectingof data available in
thegovernmental platform&onsidering that bbtainednformation fromall 116selected
procedures, we could argue that the level of transparency seems to b dniglust
remind, though, thaaccording toregulations, aldocumentsoncerning procurement
proceduresnade publidy means o€Comprasneshould be available in that system.
Neverthelessfrom the 116 proceduresnitially selected, only 8procedures had all
documentsvailable inComprasnetas shown imable7. This figure may indicate
negligence or lack of transparency from pmecurirg entities concerned, which

corroborates a previous study suggesting thaBtheilian government should have more
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consideration for the implementation of @&n transparency regulatioriMichener,
Contreras, and Niskier 2018, 62%et, one would need to compare these figures with
figures from other types of servic@wt architectural servicef) evaluate tis result in a

broader context, which is outside the scope of this research.

The APl andPainel de Precoproved way less useful than what | initially expected. During
this researchthe APl was offline from November 2018 until January 2019. Furthermore,
downloaded data was often useless due to bad formatting, as reviewed in &dctidn
Painel de Precqssupposedly a usérendly system intended to improve transparenas

not reliable at all for retrievingatarelevantto this study.This suggestshatthis tool

should be usedith a lot of precautiosifor collectinginformationon governmersl

procurementincluding information orcontractedralues
9.1.2 Information on protests

Because not all documents were availabl€amprasnetit was not possible retrieve
complete information regarding protests. No information on protests was available for 10
procedures out of 73 analyzed. Dable19 | show the number of procedures lacking this
information. All of them regard solicitation methods from Law 8.666, which are not carried
out inComprasnetGiven that there are only 17 proceeiiof this kind in this study
(Section9.2.1), almost 60% of them lacked this information.

Table19- Number of procedures lacking information on protests

number of procedures
solicitation method lacking information
open tendering 2
request for proposals 3
reguest for quotations 5
total 10

9.1.3 Collecting RDC documents

As mentioned earlier, all information from RD€available inComprasnetsince
procedures byhis solicitation method are not only made publictbgtplatform, but they

are also carried out by it. Nevertheless, | must underline the difficufgttdah from RDC
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procedures. Information may be available, but the queries for RDC are theskrast
friendly in Comprasnetas | commented iBection8.4.2.3

9.1.4 Practiceson transparency

Compranetprovidescompleteaccesso procurement documents, especially for reverse
auctionsComprasnemay be regarded as a complex system, but it would be impossible to
devise a simple system for a compéetivity such as public procurement in Brazil. Two
issues, however, must be mentiomedcerningComprasnetFirst, procurement officials
often do nofeedComprasnetvith information regarding procedures that are not carried
out in the systerih which means procedures under Law 8.6®6énce it is necessary to look
for information in the Transparency pagestaxrequest information directly to procuring
entities.This problem is not related to tdesignof the system, but instead related to
procurement official@negligence coupled witlow enforcementSecond, searching for
documents regarding RDChgghly time-consuming. It should be simple to include a
search tool by procedure number or by UASG, which would expedite thiStask.

problem stems frora bad system design.

Retrieving information by other channels was less fruitfhke API is not reliablerad

demands some knowledge on databases for accessingaat.de Precaswhich is

supposed to be usétendly, did not provide reliable informatioiVe could thus argue

that, in regardo transparencyp r oc ur e me nt o paftly respegihtended pr act i c e s

policy, forremainingdifficultiesto access information render the system not effective.

9.2 Solicitation methods

In this section | will deal with the question concernigat solicitation methods are used
for procuringarchitectural servicesEach sbject matter is procured by means of one
method;thereforethis question regards the 73 procedures that are relevant in this study.
The choice of method depends on how the subject nudtpeocuremenis classified and

on its estimated valuén the folbwing sectionsl presentvhich methods and how often
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they were employed, the type of awarding process, the use of the formalized price system

(SRP) and the values of procedures
9.2.1 Solicitation methodsand classification of services

In Table 20l list the solicitation methods employed in the 73 procedures analyzed,
thecorresponding regulating law and the number of procedures for each method. None of
theprocedures analyzed employed prize competitibmsontrast, almost threfeurths of

theprocedures (54 out of 73) were carried out by means of reverse auctions.

Table20- Number of procedures by solicitation mettaodl corresponding law

Solicitation method Regulating law pl)\:lc:?e%irrecg Tc(;/toal
open tendering Law 8.666 4 5%
RDC Law 12.462 2 3%
request for proposals | Law 8.666 3 4%
request for quotations | Law 8.666 10 14%
reverse auction Law 10.520 54 74%
Total 73 100%

Brazilian regulations provide formelscretion for theehoice of solicitation method. This
choice depends on whether services procuredlassified asa) common services, (b)
services of a predominantly intellectual nature, (c) specialized technical professional
services, or (d¥ervicesn the scope of an RDC actiohnhe figures above revetiat
procuremenbfficials usually classifyarchitectural services as common services, since only

common services can be procured by reverse auctions.

It could bedefensible to consider services sashthe redesign of a parking lot as a
common service, as it was the case for reverse auction 0908@A8017. But in some
cases, thdecision to classify the service as common service contradicts the solicitation
document itself. For instance, pnocedue 2500250007/2017, the solicitation document

(p.39) states that the services procured are complex and p&cullsich goes against

3Intheo r i g iTendolem visfia a complexidade/peculiaridade do objeto e as inimeras patologias
existentes, para o correto dimensionamento e elaboracéo de sua proposta, o licitante DEVERA realizar
vistoria nas instalag6es do local de execugao dos servicos
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thenotion of common service. Another exampl@liecedure2001210009/2017 featumg
thesamecontradiction. It was classified as common service, but in the solicitation
document (p.3) it is consigned that the services procured are specialized sétvices
Procedure 158720004/2017 is also procured as common service, but their items regard
architectural and engineering design services of medium comptexiylicitation

document, p. 4)This procedure is a conspicuous casareiverse auction because its
solicitation document informs thatis anRDC. Regardlessit wasnot carried out in

the RDC platform inComprasnetbut rather in theeverse auction platform. Surprisingly,
no objection was presented concerning this idswél further discuss this case in Section
9.9.2

Solicitation methods other than reverse auctican be carried out usirtifferent awarding

processes. Therefgrewill discuss them in the next sectiaedicated to this matter
9.2.2 Awarding process

In Table21 | breakdown the number of procedures by solicitation metdatriminating
the figures by awarding process employed. From the three moasibkding processés
pricebased, valubased and qualitased only the first two were employed. Since there

was no prize competition, the absence of qudllaged procedures was expected.

Only two procedures employed RDé&nd both were priebased. A reviewed in Section

6.2.4 architectural services in RDC actiazenbe procured by means pfice-based,
quality-based or valubasedproceduresNevertheless, in these two RDC procedures,
architectural services were procured alongside engineering services in the same item. | will

approactthis issue in Sectiof.3.1

Int h e o rGogsidatamdo fue projetos de engenharia e arquitetura sdo servicos especializados e que
as profissdes sao reguladas por entidades de classe, basgonto ao IAR...) informacgdes, subsidios e
parédmetros para estimar os valores dos homiasprofissionais para elaboracéo de projetos

arquiteténicos .

I n t he pestacgoide servicos técnicos de elaboragdo de projetos basico e executivo de arquitetura
e engenharia de média complexidagelo regime diferenciado de contratagdo, resggios as

construcdes, reformas e ampliagdes de diversas unidadeniderkldade Federal do Sul da Babia
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It is not surprisinghat there arenly few RDC procedures for architectural services. RDC
was devised primarily for integrated bi3B project delivery method, discussed in Section
3.4), which are outside the scope of this research. Moreover, it can only be used in specific
areas of the administration, such as prisons and hosgalslly, it is a relatively new

method, so procurement officials may have not yet embracathibugh it issegarded as

less complex than the solicitation methods established by Law 8.666.

Solicitation methodsestablished by Law 8.668ere used in only 17 out @8 procedures
under study less than 25% of the tot@lable20). Amongst these 1@nly six were
procured by means of vahmased awarding process as displayed orable21.

The numbes concerning requests for proposalsre rathesurprising Given that requests

for proposals are used for less expensive services, | expected they would outnumber open
tendering and request for quotations, but that was not the case. Only three procedures
employed requests for proposal of them usig pricebased awarding procedsis

possible that procurement officials prefer to employ reverse auctions when procuring
services that are not very expensive, sthey area much simpler method tharrequest

for proposals.

Table21 - Number of procedures by solicitation method, classified by awarding process.

Solicitation method price -based value -based Total
open tendering 2 2 4
RDC 2 2
request for proposals 3 3
request for quotations 6 3 9
request for quotations SRP 1 1
reverse auction 49 49
reverse auction SRP 5 5
Total 67 6 73

The number of requests for quotations amstmten, one of them regarding a formalized
price system (SRP), which | will discuss in the following section. Four out of ten requests
for quotationgincluding the one regarding SR&nployed valudased awarding process.

Open tendering asused onlyin four proceduresgwo of thembeingvaluebased.
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9.2.3 Formalized price systemi SRP Sistema de registro de pregos

In the initial design of this study, | had not included the issue of SRP, sine®it is
supposed tbe employedor procurement of serviceblevertheless, | later had to taie
SRP inmy inquiry, for | realized that six procedures included it: five reeeauctions
andone request for quotations, as it stands otliainle21. For instance, reverse auction
1582750014/2017 concerned 18 itemsasthitectural and engineering services, for a total
estimated value of over Rmillion. Despite not including any efhe-shelf goodwhich

is the aim of SRP proceduref)is procedure was awarded by means of SRP. Another
example is reverse auction 1587042017 already mentioned in Secti®®R.1 This is
one of the highest value procedures in this study, for an estimated value of dvleer R$
million. It comprises only architectural and engineering servigst was also awarded by

means of SRP.
9.2.4 Value of procedures

| usedthe Analysis ToolPakn MS Excelfor calculatingsomedescriptive statistics
concerning estimated valuekthe 73 procedures under stuBgsults are displayedo
Table22. Themean value is around R$ 1,1 million. However, the standard deviation is
more thar2,3 times bigger than the mean, and the median is morselantimes smaller
than the mean, indicating that this distribution is not a normal distribution.

Table22 - Descriptive statistics estimated value

Mean 1.087.294,49
Median 149.193,07
Mode 2.982.746,52
Standard deviation 2.578.603,18
Minimum 19.396,60
Maximum 13.152.300,53
Count 73,00

For a better understanding of how values are distributed, | proddgstbgram showing
the number of procedures by their estimated value, showigime23. Most of

theprocedures concern estimated values lower thah3R$housand. The relatively high
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mean is due to a small number of very high value procedwsigsprocedures over RE5

million.
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Figure 23 - Frequency of procedures by estimated value

As mentioned in Sectic®.2.2 only seventeen procedures were carried gugdticitation
methods established by Law 8.666. It could be argued that, at least for these procedures,
procurement officialgorrectlyclassified architectural servicessevices of

predominantly intellectual nature gpecialized technical professidisarvices. However,

when we analyze estimated values for these services, a different portrait can be drawn. In
Figure24 1 present graphically eachqaredure according to their estimated valueagys)

and their solicitation method, discriminating those that used SREiéX. | also show two
thresholds: R$50 thousand and REP thousand. According to Law 8.666, services above
R$ 650 thousand should Ipeocured by means of open tendering, while services above
R$80 thousand should be procured by means of request for quotations or open tendering.

Figure24 shows that one request for quotations and one request for quotations with SRP
were above R$50 thousandiines 7 and 8 on the-#xis). Furthermore, two requests for
proposals are abowr$ 80 thousandline 3 on the Xaxis). In these four cases, we can
conclude that procurement officials did not classify architectural sera&cssrvices of

predominantly intellectual nature or specialized technical professional setwiteather
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asconstruction and engineering servicésr which thresholds are higher, as reviewed in
Section6.2.2
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1 = reverse auction, SRP; 2 = reverse auction; 3 = request for proposals;
4 = RDC; 5 = request for quotations, price-based; 6 = open tendering, price-based;
7 = request for quotations, value-based, SRP;
8 = request for quotations, value-based; 9 = open tendering, value-based

Figure 24 - Values by solicitation method

Still in Figure24, oneseesthat only two requests for quotations and two ojeenleringare
valuebased and within theorrespondingalue threshold for servicéknes 8 and 9 on
the X-axis) Thus, these are tlomly four instances of procedures including architectural
services for which procurement officials opted for vabased awardingrpcessesvithin

thethresholdvalues for servicesestablished by Law 8.666.
9.2.5 Practicesconcerning solicitation methods

In Section7.1, | mentioned that procurement officialsléh discretion to classify
architectural services as common seryioessservices of predominantly intellectual

nature, or specialized technical preg®nal servicesince regulations provide vague

171



concepts fothesenotions. Results show that most of tlree architectural services are
categorized as common services, given the majority of procedures carried out by reverse
auctions As discussed in $8on7.1.], this classification is not consensual. It can be
contended that all architectural services require specialized knowledge, and ¢htbrejor
should not be procured by reverse auctiéios a deeper analysis on the matter, we need to

scrutinize services procured, which | will do in foowing sections

Even so, we can reach at least one conclugitims regardrom the review of sotiitation
methodsA problemsurelyarises when procurement officials use reverse auctions for
procuringservices thathey acknowledge as services that require specialized knowlkesige
mentioned in Sectiof.2.1 That would require them to categorggchservices aservices

of predominantly intellectual natuesxd employ solicitation methods established by Law

8.666 By using reverse auctions fepecialized serviceprocurement officials
extrapolatd their operational discretioftn other words, this practice can be considered
arbitrary.

In what concerns thase of SRP for procurement of architectural seryittes practicecan

also be considedearbitrary SRP is not supposed to be employed in procurement of
services, as seen on SecttfA.5.1 Furthermore, SRP @snot require precise farmation
regarding the quantity of services procured. The absence of such information goes against
IN-5, as mentioneth Sectior6.2.5.2 This irregularity notwithstanding, there was no

protest concerning the use of SRP.

The fact that aRDC could be carried out in a different platform should be a warning sign
concerning the lack of supervision and enforcement on what is goingGmmiprasnet
Theissue of transparency is again at play here, for a search in the RDC platform would not

yield all RDC procedures.

Also noteworthy are the four procedures beavalyes above the threshdtat

therespective solicitation method employed, as reviewed in Sexioa This practice
goes against the intended policy discussed in Se¢tioBand therefore it can be

considered arbitrary.
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9.3 Services procured

In this section | will answer the question regardivitat services are procuretiremind
that in this inquiry | only focus on seces thatare exclusive foarchitects, as mentioned in
Section6.2.9.2

For this analysis, | will unvethow procurement officials classified these services, and how
I would classifythem in light of the Brazilian regulations. For a deeper understanding of
these services, | will also deal with their values and the type of building they refer to.
Neverthelessl will take on this analysis by discussing one issue regarding how these
services are procurddeither as a single service in an item or bundled with other services

in the same itenhis issue has an impact on which solicitation methods can be employed.
9.3.1 Bundling architectural and engineering services

In my initial design for this study, | had taken for granted that procurement officials would
neatly observe the classification of sees from theCATSERtable, and thereforinding
information on architectural services would be straightforward. That was ncagbés
displayed orTable23, from the 1@ selected items,8% of them included architectural
services and engineering services in the same item. Only 35 items regarded architectural

servicesxclusively

Table23- Bundled services

Services Nu_mber of %
items

architecture and engineering 69 66%

architecture only 35 34%

Total 104 100%

Bundling architectural and engineering services in the same item goes against procurement
regulations, namely I, as seen in Secti@?2.5.2 When different services are bundled in

the same item, at least one of them will be incorrectly classified. Furthermore, it is more
difficult to know how much of each service is being produend ultimately it will not be

possible to know how much the administration spends with each type of service. For
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instance, reverse auction 1600885/2017 included only one item, classified&83s

studies and projects in architectuaecording to th€ ATSERtable. Nevertheless,

its reference term§inform that, in reality, the estimated value of architectural services was
less than 3% of the total value of this procedtire remaining services regarding

engineering service&\nother example is reversuction 200108008/2017comprising

one item also classified @81 studies and projects in architecturkctually, this item

bundled architectural and engineering services, anddloe of architectural services was

only 18% of the total estimatedlua®’. Hence information concerning public procurement
expenditures on architectural servicessiwot accurately portgawhat it is supposed to.
Thesame can be said for engineering services, for many architectural services are classified

as such, as | Wireview below.
9.3.2 Type of service as classified by procurement officials

In this section | revievmow procurement officials classified each servat®wing
the CATSERtable. | show th@umber of items procured according to the way they were
classifiedin Table24. Types of services frol@ATSERIn Portuguese and their translation

are avdable in Appendixi4.

Table24 shows that only 43 items were classified under one of the three categories
dedicated to architecture: one un@@msultng and advisory services in architectu82
underStudies and projects in architecty@nd ten undeBtudies and projects in urban
planning, landscape architecture and architectugven that the 104 items selected

include at least one service exclusigearchitects, we can conclude that 62 out of these

104 items (60%) are not classified correctly as architectural services. It is worth mentioning
that 51 out of 104 items were classified as engineering services: 44 in the cBtegigry

and analysis oéngineering projectand seven in the categdengineering services hese
numbers support the argument that information availalB»mprasnetoncerning

architectural services do not represent the complete set of such services. Since procurement

56 Source: Appendix 3 of the reference terms.
57 Source: Appendix 3 of theeference terms.
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officials are expected to search for guidance in past procurement procedures, available
information inComprasnewill be incomplete if they search by CATSER codes.

Table24 - Classification of itemaccording to theCATSERable

Informed type of service from CATSER Total
Administrative support services 1
Building maintenance or renovation 1
Consulting and advisory services in architecture 1
Consulting and advisory services in engineering 1
Design and analysis of engineering projects 44
Engineering services 7
Management or supervision of project or construction of civil works 1
Structural design of civil works 1
Studies and projects in architecture 32

Studies and projects in urban planning, landscape architecture and architecture 10

Studies and projects of building facilities 4
Studies and projects of roads 1
Total 104

A root of this problem is that procurement officials often bundle different services in
thesame item, adescribed in the pwoussection, and thus at least one item cannot be
correctly classified. However, duplicates in @ATSERtable may worsen the issue. For
instance, categori€dtudies and projects in architectumadStudies and projects in urban
planning, landscape architecture and architecttgpresent the same type of item, thus one

of them could be eliminated.

The Brazilian government has made some isolated efforts to improve uniformity in

the CATSERtable, but not yet in the codes regardinchéectural and engineering services
(Brasil 2018a, 2018b)it also kicked off a campaigmamedtem certo(correct item)to

raise awareness onethroblemof incorrect classificatiofBrasil 2019b) Given
thepervasiveness of this issuethe procedures analyzed hetayould be advisable to

undertake a cleanup in @lbdes regardingrchitectural and engineering services.
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9.3.3 Type of assignmentnd phases of design

As discussed above, | could not trust the classification informed by proeatefficials
regarding architectural servicesy| coded each service procured according tdype of
assignmentwhetherthey concerned design services or other types of services. | also coded
them according to the phase of design.T@hle25 | show the number of items lype of
assignmenfcolumns) and phase of design (rows). Obviously, phase of design is only

applicable for architearal design services.

Concerning the type of assignmemgsults reveal that almost 90% (92 out of 104) of
services procured aechitectural desigrservicesOutsourced workforceras procured

eight times and@onsulting (evaluation or supervisiofgllows with three instances. These
numbers indicate that most of the time procuring entities procure architectural services for
producing specific projects. But some procuring entities also procure contractual jobs,

probably because they do not hold enoughitgcts amongst their regular employees.

Table25- Nature of services and design phases

consulting (evaluation or
supervision)

drawing, surveying or
electronic modeling
outsourced workforce

Phase Total
all design phases

basic design

basic design and execution design

basic design and legal design

execution design

execution design and legal design

pre-design

pre-design and execution design

pre-design and legal design

preliminary study

preliminary study, basic design and execution design
N/A 3 1 8 12
Total 3 1 8 104

PNk |wls - BloR|8|w| architectural design
w

O
N

The one service related drawing, surveying or electronic modelirgya service for
| andscapi ng A aAsmbntidnedindectio4a3vdithis tye of service is
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considered exclusive for architecthis itemis from procedure 16006813/2017, which

comprises 21 items related to the project of a school for the Brazilian army.

In what concerns the phase of designaimhitectural desigrservicesgxecution design
ard basic desigrare the most frequent categories, with 32 ande2fs,respectively. When
analyzed with other categories, at least one of these two @®sess in almost every
item, except four items concerning omplse-designand two items concerninguty
preliminary studyBasic desigmndexecution desigarethe services leading to
theproduction of basic projects and execution projects, whictharminimum necessary
for procurement of construction (as reviewed in Sedi@3, so it is not surprising that

these categoriedtenappear.

More unexpected is the low number of items concerningrieesignphase. Since basic
design presupposes that a-pgesign hadeen produced, we may speculate that most pre

design is produced ihouse byarchitects working for thprocuring entities.
9.3.4 Type of servicel Resolution 21 Art. 2

The classification inttypes of assignmemind phases of desigaviewed abov@rovides a
preliminary portrait of services procured. For a better understanding of what these services
are | coded eacitem procuredaccording to théype ofarchitectural servicestablished by
Rewlution21 Art. 3. In Table26 1 showa synthesis afhetotal number of itemsas well as

their estimatedralues, by type ofservice

Table26 - Itemsand valuedy type okervice

Type of service Number of items Est. value total (R$) ESt'(%"’;'“e
acoustics design 2 761.500,00 1,46%
any type of design - consulting 3 216.290,04 0,41%
any type of design - outsourced 8 10.418.815,59 19,95%
design for accessibility 12 1.313.414,32 2,51%

148.952,50 0,29%

4.254,59 0,01%
475.205,52 0,91%
450.000,00 0,86%

interior design

landscaping "as built" drawings
landscaping and site design
lighting design
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Est. value

Type of service Number of items Est. value total (R$) (%)
design for new construction 14 15.231.452,22 29,16%
design for renovation or retrofit 44 6.769.150,59 12,96%
design for restoration 5 1.353.828,63 2,59%
design for resuming construction 4 1.784.705,77 3,42%
street and transit design 2 13.297.997,55 25,46%
Total 104 52.225.567,32 100,00%

When we analyze estimated valugssign fomew constructionis the most important type
of service representing @6 of the total valudiollowed by categoriestreet and transit
design any tyge of designi outsourcedanddesign forrenovation o retrofit. Together,
these four types of servicespresent 88% of the total estimated valweill dig further

into the matter of valueim Section9.3.6

When we analyze number of items, a different portrait is drawlRigure251 classify each
type of ®rvice bythe number of items procuretihe most frequent idesign forenovation
or retrofit i 42% of the total (44 out of 2. This figure is more than three times bigger

than the second most often procured type of project, naseslgn fomew construction

These numbers may reflect the néedpdatean ageing building stock.

| would also like to highlight two other featuresin Figure25. The first is theelatively

high number of items concerninigsign for accessibilitylThismaybean outcomef
theadoption ofDecree 2296, in 2004. Its Art. 1@stabliskesthatall existingpublic

buildings musbe orbecomeaccessiblecomplying withBrazilianaccessibilitystandards
(Brasil2004) The second are services regardiegignfor resuming constructian
Resolution 21 did not foresee this type of service. It can be regarded as an indication of

failed previous public procurement for construction or renovation.
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design for renovation or retrofit  E — — ——————————
design for new construction m— ————— ] 4
design for accessibility ~———————— 12
any type of design - outsourced m— 3
landscaping and site design m— G
design for restoration m— 5
design for resuming construction = 4
any type of design - consulting msm 3
street and transit design == 2
interior design mm 2
acoustics design mm 2
landscaping "as built" drawings = 1
lighting design = 1

Figure 25 - Number of items by type of seer

9.3.5 Type of servicei type of buildings

In Table27 | show resultsegardingthe number of items by type of buildifgws),

classified by type of servigeolumns) Almost allitems concern buildings thaerve public
purposes, and thume @n expecthiem to bdunded bygovernments, such as hospitals and
schoolg(Valverde, Johns, and Raso 2018, 11®)e exception is a slaughterhouBeis

itemT 158377 0040/201item 0057 is part ofthe renovation of a rural school that belongs
to the Fedral governmentso it can also be considered as serving public purposes

As one would expect from governmental procuring entities, the most common type of
building s office, representing @%b of the total of itemsElevenitems are not related to any
specific type of buildingTheyconcern consulting or outsourced serviegsich | did not
classify as design services, as mentioned in Se@tkhA

Considering both type of service and type of building, the items most often procured are
design for renovation of offic§22 items), followed bylesign for accessibility of offic¢8

items).
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Table27 - Items by type of building and type of service

Service

lacoustics design

any type of design - consulting

any type of design - outsourced

design for accessibility

design for new construction

design for renovation or retrofit

design for restoration

design for resuming construction

interior design

lighting design

street and transit design

total

external area

+ landscaping "as built" drawings

o [andscaping and site design

garage

[

heritage building

hospital

industrial, workshop or warehouse

kitchen/dining hall

laboratory

library

RN~ ON

not applicable

11

office

38

parking lot

police station

residential

school/university

11

slaughterhouse

theatre

urban public spaces

total

12

14

44

104

It is worth mentioning the five items concernidgsign forresration of heritage

buildings They relate to procedures carried out by IPHANStituto do Patrimoénio

Historico e Artistico Nacional (National Institute of Historic and Artistic Heritagejheir

face value, one wouldckonthat these items should be considered as specializeudat

professional services, since restoration presupposes specialized knowlasgge.
understanding is corroborated by IPHAN itd&bmide, Silva, and Braga 2005, 17)

Nevertheless, onef thesdfive items wasprocuredasareverse auction

(3430340003/2017)It is not clear whyprocurement officials considerg&d common
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servicein this case, fothis itemis similar to the other fayandits estimated price is above
the average of the estimated price for this type of séfvice

9.3.6 Values of services

At first, | was interested in the values of items and procedures only as a means of analyzing
compliance withsolicitation method¢hresholds, as reviewed in Sect@2.4 | did not

expect that | would find significant discrepancies between estimated values and contracted
values. Moreover, since in most cases architectural and engineering services are bundled in
the same item, values of items do not provide precise data on values of architectural
services. However, when analyzing these figures, | realized that the difference between
estimated and contracted values could be largetremdifferencemay hint probéms in

procurement procedures.

To understand this issue, | calculated the difference, in percentage, between estimated and
contracted values for each item procurdiff¢rence = contracted valueestimated value

Then, using the Analysis ToolPak of Mieadt Excel, | calculated some descriptive

statistics concerning the difference, showitatle28. The mean difference is

approximately 55%. This meatisat, in average, contracts including architectural services

are awarded for a value corresponding to only 55% of their estimated value.

Table28- Descriptive statistics for differences between estimated and contracted values

Mean 54,95%
Standard deviation 21,95%
Minimum 7,13%
Maximum 99,79%
Quantity>® 98

Fora better grasp dhis discrepancy, | depict estimated values and contracted values for
each item irFigure26. From this picture it is possible to see that the dissrepis not

uniform, and that it can take extreme values in some items. For ingtancedurel55008

8 Meanestimated valuef the five items = R®70.765,73pstimated value 343034 0003/201%
R$299.300,00
%9 This figure excludes procedurestiwere not concluded.
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0038/2017tem 003 (identified in the figure) was awarded for a value corresponding to
only 7,13% of its estimated value. This item could be considereditfier regarding this
difference butthere are nine other iterall of them procured by means of reverse
auctionsfor which the contracted value was less than 25% oéshiemated value, as

displayed inTable29. | provide thecomplete list of items and their values in Appenbix

10000 (%
)
S )
1000 ()
100
10 155008 0038/201% M.
003

® Estimated value Contracted value

Figure 26 - Estimated and contracted values (in R$ thousalud) scale)

This difference could be regarded as beneficial savings for procuring entities. However, it
is counterintuitive that a service which was estimated iA B8665,00 could be executed
for R$8.250,00, as is the case for 155008 0038/2017 item 003. Extreme differences
between estimated values and contracted valaies totwo hypotheses. The first ibat
estimations are not beimgoperlydone According to current regulations, procurement
officials are supposed to uBainel de precosas the primary source of information for
estimating valueMPOG 2014, Art. 2) and, as mentioned in Sectiéri.], information

from this source proved very unreliable. The seconlasbiddersnay offer a very low
valug expecing that during thexecution of the service they will be able to get a contract
amendmentwhichin turnwould increase thamount they are paid for the servi{€astro
and Lopes 2004, 223y his matter would deserve further scrytiindeed, sholars have
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noticed the need of research on the matter of cost estimations in public procurement
(Johnston and Romzek 2042,5).

Table29- Items with great discrepancy between estimated and contracted values

Item (A) Estimated value (B) Contracted value | (B)/(A)
155008 0038/2017 003 115.665,00 8.250,00 7,1%
787700 0006/2016 001 832.442,15 130.000,00 15,6%
153047 0019/2017 002 31.750,00 5.050,00 15,9%
152663 0015/2017 001 6.166,67 1.099,99 17,8%
153047 0019/2017 001 26.650,00 5.050,00 18,9%
090003 0031/2017 001 48.584,53 9.300,00 19,1%
155008 0038/2017 020 190.450,00 41.550,00 21,8%
343034 0003/2017 001 299.300,00 70.000,00 23,4%
170388 0001/2017 001 238.583,01 58.065,40 24,3%
152663 0015/2017 025 9.500,00 2.352,99 24,8%

9.3.7 Practicesconcerning services procured

As reviewed above, issues related to services procured do not concern the nature of
services, but rather the way they are procured. Here | gagsesices that do not seem to

conformto intended policies.

Bundling different services in the same itestan arbitrarypractice since it contradictiN-

5 (MP 2017b Appendix Il item 3.8)f procurement officials want to assure the same
bidder will win the contract for different but intetated itemsit is possible tonclude
thesedtemsundera group of itemsywhich will then be procured togethers reviewed in
Section6.2.5.2 Therefore bundling different services in the same itesnmot only against

formal discretion but also unnecesstoyassuring they will be procured together

The bundling of servicdsas a negative impact in the quality of informatiDne to his

practice at least one serviée each procedureill be incorrectly classifieg@ccording to

the CATSERtable Most items including services exclusive for architects were not

classified as sugland many engineering services were classified as architecturakservic
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| presented a portrait of types of services pragumich | deem closer to reality, on
Section9.3.4 For this classification | employed the types of services established by
Resolution 2JArt. 3. This could be a starting point for a revision of @&TSERtable in

what concerns architecturalrgees.

The lack of uniformity in how services are classified has an impact in how easy information
on these procedures can be retrieved. Since | could not rely on how items were classified, |
had to search by means of different keyword® 3éarch by keyordsgenerated long lists

of procedures, and | had ¢arefully readhe information on the subject matter of each
procedure to filter out those that did not concern architectural services, as | described in
Section84.1 As Pr of es s 013)@guesyfa effective wandpdrency
governments must do more than just render data available; data must also be easy to access
and understandable. Given that the first goal of Brazilian regulations in public procurement

is to assure transparen@rasil 2018c) it would be a good idea to establish some control

on how items are classified.

The issuegegarding the difference between estimated values and contracted values is not
thefocus of this inquiry. Neverthelesscibrroborates the gamblirgparacter of reverse
auctions and ihints that therenight beroom for improvement in thevay procurement
officials estimate the value of architectural services.

In what concerns thigypes of assignmeiind the phases of design, as reviewed in Section
9.3.3 it has been shown that most architectural services are design services, for which
thefinal product will be a projeciNevertheless,ery few services fopre-designwere

procured. This has a relation to the fact firéte competition as solicitation method was

not used in any procuremedtt first sight, one could decry this situation, since L8666

explicitly states that this solicitation method should be favoured for procurement of
projects.But theliterature on prize competitions for architectural services suggests that
thehaphazardise of this method should be avoided. Prize competitiangdibe better
employed when innovative solutions are necessary, especially for new buildings. In this

regard, prize competitions would be suited forghedesignphase othe serviceand not
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for basic desigrand less still foexecution desigrHence  is not reasonable to blame
procurement officials for not using prize competitiadswever, his does not warrant

theindiscriminateuse of reverse auctiofsr architectural servicagviewed in Section

9.2.1 Classifying architectural services as common services remains a questionable
practice.Sincemostof the services procured concern design services, procurement officials
would be expectetb employ open tendering, request for proposals or request for
guotations, depending on the estimated value of the service, for procuring thes# type

items.

9.4 Criterial capacities

The following sections can be considered the core of this research, for they deal with
whattechnical criteriaare used As reviewed in Section.1.4 procurement officials own
discretionto decide on two dimensions of technical criteria: casand quanties
prescribedl| will thus start the discussion on criteria by describing and categorizing these
capacities. Then | wilhnalyze them vistvis services procuredwill take on the thorny

issue of quantitieen Sectiord.5.
9.4.1 Criteria according to capacities demanded

In Table30 | summarize criteria employed for thedliems procureddiscriminating

the capacities demanded. As we can see, almost half of the time precurefficials
employed aathergeneric criterion, namelgxperience with similar/compatible/relevant
design Otherwise, the second stoused capacity sxperience in architectural design
which is also fairly generaln some cases, procurement officidésemed adequate to
further specifythis capacityfor instancey establishingriteriasuch aexperience in
architectural design for new constructionexperience in architectural design for
renovation Table30 provides only a preliminary portrait of criteria employed. | will

deepen the analysis in the following sections.
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Table30- Number ofriteria by capacities demanded

Capacity Number % Total

architect or engineer working for the bidder 10 5%

experience in acoustics design 1 1%
19%
2%
4%
2%
4%
2%
3%
1%
1%
1%
3%
49%
1%
1%
1%
1%
4%
time since graduation 1%
Total 200 100%

W
oo

experience in architectural design

experience in architectural design for new construction

experience in architectural design for new construction or for renovation

experience in architectural design for renovation

experience in architectural design for restoration

experience in construction or renovation of buildings

experience in design for accessibility

experience in design of parking lots

experience in landscape design

experience in lighting design

QR |INP|O|W[N|[W]|00|W

experience in outsourcing

©
~

experience with similar/compatible/relevant design

knowledge of the object

organizational structure and resources

postgraduate studies or specialization

proposed approach

specialized experience

PO ININIFP|N

Before proceedinfurther,| would like tocomment on one requirement whigtocurement
officials did notpresents a technical criterion, but that could be considered as such. In
procedure 080016019/2017, it was required thiie winning bidder should submit a
projectpreviouslydeveloped in a BIM (Building Information Model) software. This
requirement was not inscribed in the solicitation document but included in the reference
term$° (Appendix 1, p.18), amongst a list of catimhs that the winning firm was expected
to fulfill. As discussed in SectioB.2.2 this type of requirement could be employesdy as

an evaluation criterion, and it should be clearly stated in the solicitation document.
However, this procedure was a reverse auction, aluawon criteria are not admissible.

Two bidders were disqualified for not complying with this requirement (auction report,

1 n t he AMemprgsadeeetda comrovar, por meio de acervo técnico, experiéncia na execugdo de
projetos com area minima @250m? e apresentar o arquivo digital com pelo menos um projeto completo
com 2.250m2 desenvolvido em BIBU{lding Information Modejo.
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p.20 and p.22), but they did not submit protests. It can be argued that this was an instance

of disguised technicavaluationcriterion.

9.4.2 Typology of criteria

Table31 displays the number ofechnicalcriteria used, according to two dimensiotigey

can be employed as evaluation or as qualification crjtenid they can be applied tme

technical capacitiesf the bidder, which | call biddespecific, or on the qualities of the

item being offered by bidders, which | call itespecific.

Table31- Typology of criteria

evaluation | qualification
bidder -specific 17 179
item -specific 4 0

As expected, given the small number of vahased procedures, most criteria are

employed as qualification criteria. Accordingly, only a small fraction of criteria is item

specific, since these should only be used as evaluation criteria

In Table321 further detail this typology, categorizing the capacities demaaslé&idder

specific or itemspecific, and discriminatintipeir use as evaluation or as qualification

criteria. At this level of analysis, this list of capacities seems to correspond with what one

would expect for procurement of architectural serviceslllad dr e s s

t he

suitability to each service procured in Sect@o4.3 Before, | would like to discuss three

observations regarding results so far.

The first is about the criterioexperience in construction or renovation of buildinigs

ssue

could ke considered arbitrary to demand such criterion as qualification criterion, since none

of the items analyzed concern construction or renovation of buildings butdagignfor

construction or renovation of buildings. However, using it as an evaluatienian can be

reasonable, given that experience in construction and renovation may improve chances of

designing an architectural projécbr an engineering project, since these services are often

bundledi that takes into account tlehallenges of consiction sites.
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Table32- Number of evaluation and qualification criteria

Criteria evaluation qualification total
bidder-specific 17 179 196
architect or engineer working for the bidder 11 11
experience in acoustics design 1 1
experience in architectural design 1 34 35
experienge in architectural design for new 3 3
construction
experience in architectural design for new
construction or for renovation 3 8 11
experience in architectural design for renovation 3 3
experience in architectural design for restoration 4 4
experience in construction or renovation of buildings 3 3
experience in design for accessibility 1 4 5
experience in design of parking lots 1 1
experience in landscape design 2 2
experience in lighting design 1 1
experience in outsourcing 6 6
experience with similar/compatible/relevant design 3 94 97
organizational structure and resources 1 1
postgraduate studies or specialization 1 1 2
specialized experience 1 8 9
time since graduation 1 1
item-specific 4 4
knowledge of the object 2 2
proposed approach 2 2
total 21 179 200

The second observation is about the critetio® since graduatigrused as an evaluation
criterion. This criterion has thedvantage of being easy to measure objectively. But its use

can be questionable, because time passed since graduation does not necessarily correspond
to experience in the field. This criterion was used only once, in request for quotations

3430110003/2017which concerns procurement of design for restoration

The third observation concerns the criteramohitect or engineer working for the bidder

Since services included in this study are services exclusive for architects, it could be argued
that having arengineer working for the bidder would not be relevant. However, as
mentioned in Sectiof.3.1, most of these architectural services are bundléeiisame

item with engineering services, which explains the use of this criterion. This situation also
reinforces the need for different servicegbecured in different items, using criteria that

are relevant for each item.
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9.4.3 Criteria and services

The heatrof this research concerns the relation between the services procured and
thecriteria demanded for these servicesTable331 display the numbeof criteria
according tacapacities and respective serviggapacitiesare shown in the columns
Services, discriminated by type of buildings, are shown in the rows. Resulting figures
providean accoundf how procurement officials have devised critedadach type of

service.

As proposed in Sectiof4, procurement officials should translate thest important
technical requirements of tlaechitectural services procured into qualification and
evaluation criteria. In this regardost critera analyzedseem compatible witrespective
services procured. Some issues, howaweist be highlighted. The first issue regards
theservicedesign for renovation or retrofiRenovating is usually considered a more
complex task than constructing a newithnig, and this feature is acknowledged by Law
8.666(Brasil 1993 Art. 65, § 1) Thereforejt would be expected that criteria for
renovation of buildingwould neither include capacities sucheaperience in architectural
design for new constructipnor a yet more gemal criterion such asxperience in
architectural designwhich does not necessarily include experience with design for
renovation. These two criteria were uggdtimes forprocuing the servicalesign for
renovation or retrofit For instance, reversedaion 170516)008/2017 regards the
renovation of two offices, but the criterion required was experience in basic projects for

new commercial or public buildings

11 n t he mojeiogBasicasle/ou Bxecutivos para a construcéo de prédios de escritérios, comerciais
oupublicd (solicitation document, p.15).
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Table33- Criteria by type of service and type of building
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acoustics design
office 2 2
school/university 1 1 1 3
any type of design - consulting
not applicable 1 2 1 4
any type of design - outsourced
not applicable 2 6 4 2 14
design for accessibility
hospital 1 1
office 1 1 1 4 7 1 15
parking lot 1 1
school/university 1 1 1 3
interior design
office 3 3
landscaping "as built" drawings
external area 1 1 2
landscaping and site design
external area 1 11 12
lighting design
school/university 1 1 1 3
design for new construction
garage 1 1 2
hospital 1 1 2 1 5
industrial, workshop or warehouse 2 2
office 9 9
school/university 1 2 1 5 9
design for renovation or retrofit
hospital 2 2 8 12
industrial, workshop or warehouse 1 1 1 1 5 9
kitchen/dining hall 2 2 1 2 7
laboratory 4 4
library 1 1
office 2 17 3 2 2 19 45
police station 2 5
residential 1 1
slaughterhouse 1 1
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design for restoratio n
heritage building 4 4 1 1 1 1 1 14
design for resuming construction
office 1 2 3 6
theatre 2 2
street and transit design
urban public spaces 3 1 1 1 6
Total 11 1 35 3 11 3 4 3 5 1 2 1 6 97 2 1 2 2 9 1 200

Another issue is the case of the criterexperience in design of parking lptshich was
used for procuring the servidesign for renovation or retrofit the type of building
kitchen/dining hall In thiscase the criterion usedngt of any relevance for the service
procured. This criterion was used in reverse auction 765701 0007/2017, which | will
discuss in further detail in Secti®n6.3.5

Finally, the criterionexperience with similar/compatible/relevant desgnosed across
almost all servicesThis criterion isa mere reproductioof the contents ofN-5%2 (MP

2017b, Appendix VHA, 10.3.a) To understandhis matter, | analyzed whether there was a
definition of what sort of capability would be considered compliant foh éane
thecriterionexperience with similacbmpatiblefelevant designvas employed. Results are

shown inTable34, discriminated by type of service and type of building.

62 Original contents of ING : os d@testados ou declaracées de capacidade técnica apresentados pelo licitante
devem comprovar aptidao para desempenho de atividade pertinente e compativel em caracteristicas,
guantidades e pmos com o0 objeto de que trata 0 processo licitatorio
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As we can see, in 53 times (out of 97 criteti|3 capacityis used without a definition of

what can be considered a similar, conigator relevanexperiene. This situation puts a

lot of interpretation n t he

hands

of

procur ement

of f

this criterion For instance, would experience design for renovation of a schdwo¢judged

as compatible exprence for a service such dssign for renovation of a libraCould

experience imesign for newfficesbejudgedas compatible experience for a service such

asdesign for renovation @&n officé? One extreme example of this problem is reverse

auction765701 0007/201, imentioned abovevhere experience mrban and landscaping

designwas accepted for the servidesign for renovation or retrofif a hospital kitchen.

A definition of what can be considered similar, compatible or relevant tisaeould

improve objectivity when judging this criterion. For instance, in revaustion925942

0059/2017thecriterion used for all items asexperience with similacbmpatibleyelevant

design But thesolicitationdocument stated thatisrexperienceshould concern execution

projects for public or commercial buildingshich provides enougtelimitationfor

judging what capacities aeeceptable.

Table34- Number of defined and undefined criteria

Type of service and type of buildings

experience with similar/compat
undefined

ible/relevant design
defined

acoustics design

office

any type of project - consulting
not applicable

any type of project - outsourced
not applicable

design for accessibility

hospital

office

school/university

interior design

office

landscaping "as built" drawings
external area

landscaping and site design
external area

new construction of building
garage

hospital

2

192

c

al



experience with similar/compat ible/relevant design

Type of service and type of buildings undefined defined
industrial, workshop or warehouse 2
office 6 3
school/university 5
renovation of building
hospital 8
industrial, workshop or warehouse 3 2
kitchen/dining hall 2
library 1
office 7 12
residential 1
slaughterhouse 1
restoration of building
heritage building 4
resuming construction of building
office 3
street and transit design
urban public spaces 1 2

| Total 53 44

9.4.4 Practicesconcerningcapacitiesdemanded

The analysis of capacities demandecdkiation to services procured shows that most of
thetime this relation is appropriat8§omeinstanceshowevercan be considereda
extrapolatonopr ocur ement of fi ci &inetlierwopsarbidrary onal di ¢

practices since theysed crieria not relevant to the services procu@de casés the use

of experience in design for new construntas a capacity required for the serndesign
for renovation or retrofitA secondcases the one case @xperience in design of parking
lots for the servicedesign for renovation of kitchen/dining hal final case would be
theuse ofarchitect or engineer working for the biddas a criterionsince the services
analyzed in this research are services exclusive for architects, and therefaelitdcts

(not engineersivould be legally able to perform them

A more concerning issue is the use of the capasiperience with similacbmpatible/
relevant designit would be expected that procurement officials define what is similar,
compatibleor relevant for each service being procured, as discussed in Sé&iorstead

of simply reproducing the contents of regulations on the matteen procurement

officials used this capacitgs a criteriorwithout providing a definition for jttheywere
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acting abitrarily. Thisabsence f def i ni ti on all ows for a
lacking objectivity which in turn may result in a questionable choice oiimmer, and it
may also generate protestéis was indeed the case in procedure 765701 0007/2

which | will review in Sectior9.6.3

Finally, | must mention the case difguised technical criterian reverse auction
0800160019/2017. Reversauction is a pricéased solicitation method, therefore
demanding bidders to submit a previous work is an irregular practice. | did not identify

other instances where this problem occurred.

9.5 Criterial quantity
9.5.1 Auvailability of information

One ofthe most difficult tas&for procurement officials when devising a criterion is
probablydefininghow much of theapacitywill be required. As mentioned in Section
6.2.2 theonly thresholdprovided by regulations is thquantities demandddr technical

qualification criteria must naxceedb0% of the quantity of theerviceprocured.

For determining the quantity of a criterion, it is thusessary to determine the quantity of
therespectiveservice procured. However, this information wasdistlosedn many
procedures analyzed@able35 accouns the number of items for which the quantity of
thearchitectural service procured was infornoedtherwise alongside the number of
corresponding criteriécgeventeeiitems lacked information concerning the quantity of
service being procured. There afiecBiteria related to these items, for whicis

impossible to analyze their conformity given this lack of information.
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Table35- Number of dteria for which a quantity o$ervicewas informed

Quantity of Number of items Number of
service criteria
informed 87 169
not informed 17 31
Total 104 200

9.5.2 Criteria according to quantities demanded

The 87 items for whickheir quantity wasnformed corresponded to 9@riteria. From

these 169 criteria, 17 are evaluation criteria and2lse qualification criteria, as displayed

in Table36. No evaluation crigria had a minimum quantity establishadhich was

expected since there is no obligation in this regamim the 152jualification criteria 90

did not require any minimumuantity. Furthermoresix criteria required quantities over

50% of the quantity of their respective services. Hence it can be said that procurement

officials correctly employed their discretion regarding quantity of criteria in dhly 5

qualification criteria

Table36 - Number of qualification criteria for which a quantity of itemas informed

Type 50% or under over 50% not informed total
evaluation 17 17
qualification 56 6 90 152
Total 56 6 107 169

Figure27is a histogram depicting the numberqoialificationcriteria according to

therelation between quantity chpacitydemanded and quantity adspectiveservice
procuredlIf we exclude thossix criteria that are above 50%, most of the remaining criteria
are between 40% and 50%he mean value for these criteria 8@ while the mode is

50%.
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< 10% (10%, 20%]  (20%, 30%)] (30%, 40%] (40%, 50%]
Figure 27 - Quantity of criterion / quantity of item
Some capacities do not lend themselves to a quantity based on services procured. For
instance, it makes no sense to require a minimum quantity for the crppeojposed
approachor for the criteriortime since gaduationbased on the quantity of the service.
Only capacities related to bi ditherefsed experi en
producedTable37 below, showing the number of criteria with no minimum quantity,
compared to the total number of critefioa each capacityThese figures reve#iiat, even
for those capacities related to experiences, in most cases there is no minimum quantity
establishedit would be expectedor examplethat criteria regardingxperience in
architectural design for new constructionexperience in architectural design for new
construction or for renovatiowould require a minimum quantity, but that was not the case

in anyinstance of these criteria.

Table37 - Capacities without minimum quantity

Capacity No quantity | Total %

architect or engineer working for the bidder 10 10 100%
experience in acoustics design 1 1 100%
experience in architectural design 21 38 55%
experience in architectural design for new construction 3 3 100%
experience in architectural design for new construction or for renovation 8 8 100%
experience in architectural design for renovation 1 3 33%
experience in architectural design for restoration 5 7 71%
experience in construction or renovation of buildings 3 3 100%
experience in design for accessibility 3 5 60%
experience in design of parking lots 1 1 100%
experience in landscape design 2 2 100%
experience in lighting design 1 1 100%
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Capacity No quantity | Total %

experience in outsourcing 5 5 100%
experience with similar/compatible/relevant service 58 97 60%
knowledge of the object 2 2 100%
organizational structure and resources 1 1 100%
postgraduate studies or specialization 2 2 100%
proposed approach 2 2 100%
specialized experience 8 8 100%
time since graduation 1 1 100%
Total 138 200 | 69%

9.5.3 Practicesconcerningqguantities demanded

Someissues emerged when | analyzed quantities demanded in technical driterfast
wasthelack of information regarding the quantity of services pragufais problem
touched 17 items (out of 104 analyzed). This practicengrary tolN-5 (MP 2017b,
Appendix 111, 3.4)

The second issue was thesence of minimum quantity of capac#ythough according to

Law 8.666t is not mandatory to require a minimum quantity of a technical qualification

criterion, it is judicious to do sasince it is mandatory according to-Byas reviewed in

Section7.2 The absence of this information may leaétack of objectivity when

procurement officials judgei dder s6 compl i ance. 1t would be
minimum quantity, even if this figure reliesonly on preceme nt of f i ci al s® past
(Williamson 2002, 156; Baggini 2005, 79he absence of minimum quantity ledaioe

protest, in reverse auction 254445 0291/2017. In this casprdtester questioned

thequalification of the winneg; given their insufficient experience. | wilirther discuss

this case in Secti09.6.3.5

The final issue isequiring minimum criterion quantity over 50% of service quanfityis

problem touched six criteria analyzed and it is a ataae of arbitrary practice
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9.6 Protests

9.6.1 Reasons for protests

OnFigure281 display the number of procedures lacking information on protests,
thenumber of procedures with no protest and the number of procedures discriminating
thereason of protest’ | discussed thmatter of lack of information on Secti®nl.2
Technical criteria were a reason for protest in half of the cases where a protest was

presentedtwelve out of 24 cases in total)

41 technical
criteria; 12
price
feasibility;
7
other; 5
no information no protest protest

Figure 28 - Number of procedures by reason of protests

In this inquiry, my focus is on protests related to technical criteria, so | will not comment

on protests for other reasoifet, although fce feasibility is not the main issue of this

research, | deemed it worth analyzing the latter due to the lagyembsicies between

estimated values and contracted values, mentioned in S8cianThus,| accounted
procurement of fi ci al adnglhothgrigefaasbility and technicalr ot e st
criteria. Results are shown diable38. The figures show the number of procedures

subjected to any of these peets.

3 Some procedures had more than one type of protest, for instance one protest regarding technical criteria and
another protest regarding price feasibility.
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Table38- Procurement officials' judgements of protests

Reason not valid valid total
price feasibility®* 7 7

technical criteria 8 4 12
Total 15 4 19

9.6.2 Protests regarding price feasibility

None of the protests for price feasibility was considered valid, notwelien

thecontracted value was less than 40% of the estimated value, which was the case for

procedures 090023 0029/20B843034 0003/2011R380941 0007/2017 ari5942

0059/2017. It ipossible that bidders use this type of protest to try to disqualify winning

bids. Nevertheless, when the winning bid is too low, procurement officials are expected to
perform an inquiry i nasastablshed byl ans8666[Artod)osed v a

but thiswasnotthe casel will provide two examplesf this problembelow.

The first instancés procedure380941 0007/201item 001 Herg the estimated value was
R$668.836,73nd the contracted value was R#7.900,0q25% of theestimated value).

Two bidders protested, arguing that the winning bisilerpr i ce was not feasi b
Thewinners presented a report intended to prove the feasibility of their price. In this report,

they produced values based on the number of hours each professional is stqppaskd

for the service. However, the original estimated price was calculated in square meters of

service procured. Therefqiewas impossible tqudgethefeasibility of the proposed

values becaudghere was no correspondence between hours and gesofitserviceYet,

procurement officials dismissebddprotestanasmuch athewinnesi wer e i nci si ve i
arguments and clarifications, definitely indicating their desire and conditions to assume

the contract®. The secondnstance of this problem is procedure 343034 0003/2017. In this

64 Procedure843034 0003/2017 had protests both price feasibility and technical criteria. | counted it only

as the latter, given that technical criteria are the focus of this thesis.

%1 n t he MAohagpbrardod, que sé falar em inexequibilidade dos valorepostos na fase de

lances, como requerem as recorrentes, uma vez que as recorridas foram incisivas em suas argumentacdes e
esclarecimentos, apontando de forma definitiva seu desejo e condicdo de assumir os trabalhos objeto do
presente certame conforrdesputado e proposto.
(Sourcenhttp://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prgCod=707610&ipgCod=19622968&Tipo=
DP&seqSessaoyl
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case, the estimated value wasZ$.300,00 anche contracted value was R$.000,00

(23% of the estimated value). Three bidders
price was not feasible. The winngirs turn,argued that thie pricewas feasible because

they would employ a team comprisingdhrinterns for a R660,00/month salary, one
technicaldesignet® for a R$2.300,15/month salary, and an architect for a

R$1.600,00/month salaty The a r c kalatymopdséds only 25% of the average

salary for architects in BraziCesar 2019)and it is so low that even the technical

desi gner 6 s s athahaRegardiess, pilodurgrheatoffictalb jadged the protests

notvalid because, according to them, the wispeoved their prices werendeed

reasonabl®,

9.6.3 Protests regarding technical criteria

I analyzed all protests contesting technical
assessment of compliance with teiclahcriteria In some cases, more than one protest may

have been presented. Nevertheless, | restricted the analysis to protests related to technical
criteria for architectural services, for the others would be outside the scope of this research.

| revieweach case below.
9.6.3.1 Reverse auction52663 0015/2017

This procedure regards procurementdarhitecturabnd engineeringervices for

the construction of a multipurpose building in a university campte.criterionfor
architectural servicesemanded expearnce witharchitecturadesign of commercial
buildings.One bidder presented an objectiargung that residential and institutional
buildings should also be accepted. Tdigectionwasjudgednot valid because it was
presentedater tharthe due date foobjections The due datevas 18.12.2017, and it was

%]l n t he desenhigtatécaifo: @i
7 Source: http://comprasnet.gov.br/livre/pregao/download_anexo.asp?ipaCod=3923233

%l n t he aexequibilidadefoi afefida pelo detalhamento de custos apresentado pela empresa
recorrida .
(Sourcenhttp://comprasnet.gov.br/livre/pregao/TermojulgpmrgCod=679193&ipgCod=18901560&Tipo=
DP&seqSessao=1
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sentorthisdate The procuring entity disregarded it
busi ne £sThihjodgemsndseenasbitrary, for regulations do not mention a time

limit for the submission of objections, only a date li(Bitasil 2005, Art. 18) Furthermore

t he prot est e edpatially vatiduTinesnjgct mateercbeing a building for an
educational institution, institutional buildings should be considered compatible with it. It

would notbethe case for residential buildings, though. This objeatimforces

theimportance ofndicating what type of goerience will be considered compliant with

thecriterion as well as themportance of assuring that the criterion is relevant to

theservice procured
9.6.3.2 Request for quotatioris70088 0001/2017

This procedure regards procurement of design for accessibilisg¥@rabuildings Three

objections and three appeals were submitted, but only one appeal eoreenmical

criteria for architectural servicelderg one bidderarguedhatthreeothercontendes did

not present all documents required to prove themformity to evaluationcriteria

demanded. After reassessing the documents, procurement oftidigdsithis protest not

valid’®. Indeed | verified thatthe contender did submit the docurtserequiredThis

protest may have been a misguided attempegatively influenepr ocur ement of fi c
evaluation obther bidder8submissionslt is worth noting thathe protester, in this case,

was thefinal winner of the bid.

9.6.3.3 Reverse auction7013} 0006/2017

This procedure regards procurementlegignfor retrofitting a building to adapt it to
accessibility norms. Wo technicalcriteria explicitly asked for experience in retrofitting
designifipr oj et o ( €) p acesaibilidadecem pradiogsdicitatien

®Int he o robsgrivasexglie:a Infpugnante encaminhou sua peticdo,-waie

licitacao@luzerna.ifc.edu.br, no dia de 18/12/2017 as 17h04min, tendo sido apés o horario de expediente,
consideroudse cano recebido no dia 19/12/2017 e, considerando que a abertura da sesséo publica do pregao
esta agendada para o dia 20/12/2017 as 9h, a presente Impugnacéo apsssantanpestiva.
(Sourcehttp://comprasnet.gov.br/livre/pregao/avisos4.asp?qaCod=7633xt6&T6

0 Source: documerRroposta Técnicé Decisdo Recurso interposto pela licitante Plana Arquitetura e
Consultoria Ltda.
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document, p.15)One biddeappealedargung that the winnes did notsubmitdocumens
proving that they had experienceretrofitting design Procurement officials reassessed
thedocuments ancealizedthat thewi n n docwsnéntsn factdid not proveheir

experience in retrofittingesign rathertheyonly proved experience in designing new
buildings. Theycontendedhowever, that retrofitting was not th&in issue of theriteria
iintheirwordsidespiwbedt heetrofi ttingdé in both item
the core of the e q u i r’‘eTimeeprotest was thysdgednot valid. This decisioseems
arbitrary If experience in retrofitting was not important, it should not have been included
the first placefor its inclusion may have discouraged the participation of many bidders
who had experience with designing new buildings but no expeneititeetrofitting. Thus,
economic competition duringrocurement proceedinggsrestrictedfor no relevant

reason.
9.6.3.4 Reverse auctioB43034 0003/2017

This procedure regards procuremendesign for restoration services for a heritage
building. One technical criterion established that bidding firms should be a member of
thear chi t ect s 6 erprtheefnegsi snieocenrasl 6 oprrdeefbiddegrésenteca | or de
an objectionargung thatthis criterion contradicted Resolution 51 becatises rule
establishes thangineershould not performservices thaare exclusive foarchitects.
Procurement offi@ls replied that such interpretation was incorrect, since the ciieoa
determinedhat it was mandatory for thedding firms to have at least one architect in their
team, and this professional would be responsible for services exclusive for éschitas,

an engineering firm would not be prevented from bidding, provided they had an architect
working for them. Thebjectionwas thus considered not vafidAnother bidder presented
an appeal arguing that this procedure should have been procured by means of a prize

competition, and not by a reverse auction. Procurement officials correctly contended that

"Intheoriginalfapesar dos dois itens conterem a palavra oO6ade:c
gue define o cerne daigéncia.
(Sourcehttp://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prgCod=693559&ipgCod=19268214&Tipo=
DP&seqSessaoyl

2 Source:http://comprasnet.gov.br/livre/pregao/avisos4.asp?qaCod=722325&texto=R
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protests regarding the solicitatiomethodmust be done the objection phase, and not in
theappeal phase. However, they did not provide any further explanation othehghose
to employ aeverse auctioi. As mentioned in Sectiod.3.5 this wasthe onlyprocedure

for this type of servicéhat wagprocured by means oéverse auctian
9.6.3.5 Reverse auctioi65701 0007/2017

This procedureconcerned the desidar renovation of a hospital kitchen. Two technical
criteria for architectural services were demanded. One of them, surprisingly, asked for
experience in designing parking [6téreference terms.4) The other asked for
experience in a similar servicewithout providing a definition for whatould be a similar
service(solicitation document, p.10Pne bidder protested, arguing that the wisdé not
present documents proving they had experience in designing renovatiospdhl
kitchens.Instead, their documents proved experience in uabanandscaping design.
Theprocurement official responsible for this reverse auction contended thainties
complied with the criteria, since th@rovided documents proving they hsichilar
experiencenamelyin urban and landscape design. In a aeinfg argumenthis
procurement officiabeems to suggest that criteria demanded in public procurement do not
necessarily need to confotmLaw 8.668°. The protest was thus rejected. This decision
goesagaingt r o c ur e me riotmaldiscretiorr, gven lthat dirban and landscaping
designcannotbe considered similar to retrofitting of a hospital kitchen, even ialisence

of a definition of what would be considered similar. Furthermore, the critexgarding

73 Source http://comprasnet.gov.br/livre/pregao/Mesjulg2.asp?prgCod=679193&ipg
Cod=18901560&Tipo=DP&seqSessao=1

I n t he Habdragdo degptojeto de arquitetura para estacionamentos descobertos e cohertos

I n t he sewigogsimiaaek ao olfjeto da contratagdo

®n the original Enfiendo que os Atestados de Capacidade Técnica apresentados pela recorrida estdo em
conformidadegSIC) com o subitem 9.7.12 do edital, or@eguer a comprovacéo relati&IC) a execucao

de servico de arquitetura/engenharia, compatérel caracteristicas, quantidades e prazos com o objeto da
presente licitacdo, envolvendo as parcelas de maior relevancia e valor significativo do objeto da ficitacéo
vejamos que cada contratagcdo requer habilidades especificas, de forma que esse ertendor@ode ser
aplicado uniformemente, o contetdo exigi(fekC) nas licitacdes nao tem atendido aos pressupostos da Lei
n° 8.666/98. Sourcehttp://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prgCod=697381&ipgCod=
19380529&Tipo=DP&seqSessao=1
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experience in designing parking lotsxdze considered arbitrary, for it bears no relation to
the service procurethus contradictingN-5 (MP 2017b, 67, item 10.4.c)

9.6.3.6 Reverseauction925138 0028/2017

This procedure concesprocurement for outsourced architectural servites. criteronin
this procedureequiredexperience in similar servicescéording to the solicitation
documentsimilar servics consistef at least 50@quare meters of inteal layoutdesign

in commercial buildings. One biddprotested, arguinthat they were disqualified unjustly,
since they proved they had experience in imaklayoutdesign of350 square meters of
commercial buildings and 1350 sgeaneters of industrial buildings. This protest was
judgednot validbecausenterior layout design in industrial buildingsnot considered
similar to interior layout design in commercial buildihg his judgement seems right, for
commercial and indus#l are differentactivities and the definition of the capacity

provided an objective guidance on what experiences would be considered compliant.
9.6.3.7 Request for quotatior825152 0002/2017

This procedure concerns procurement for architectural and enginsennges for

thedesignof a new buildingOne of the technical evaluation criteria in this procedure
concerned the number of architects working for the bidding firms. Bidding firms should
prove that they had architects in their team, and sheyld provide a copy of

thea r c¢ h idiplentag(seli@itation document, Appendix X, p.3pne bidder protested

this criterion arguing thato work as an architect, a professional must be a member of
CAU-BR, and to be a member, it is necessary to halplama in architecture. Hence
providing copies of diplomas would be unnecessary. Procurement officials contended that
the request for copsof diplomas was stated in the solicitation documesiencet ought

to be taken into consideration. For this mgsheprotest wagudgednot valid®. On the

one hanglit could be argued that the criterion itself was arbitrary, since it falls to

7 Soure: http://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prgCod=659979&ipgCod=18395237&
Tipo=DP&seqSessao=1
"8 Source: http://www.crcmg.org.br/licitacoes/downlegaetlido/id/5783
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thepr of essi onal order to deiwdrkingadan architeet, pr of e s
andthus requiring diplomasould not be the best avenue. A professional could hold a

diploma and not be a member of the professional order, which would prevent them from

working legally as an architect. On the other hand, once this criterion was inscribed in

thesolicitation documset, procurement officials would not have discretion to dispense it

which would corroborate their judgemeimth er ef or e, procurement of fi

this case seems to respect their formal discretion.
9.6.3.8 Reverse auction170217 0007/201,0008/2017 an@009/2017

These three procedures concern architecamdlengineeringervicedor thedesignof
renovation of officesn three different citiesOne bidder presented objectsin each
procedureagainst a criterion which stated that documentsing experience should be
validated by theprofessional order. This objection wasceptednd led to

the corresponding correction in the solicitation docursaritthe three procedurés
Indeed, TCU2016)has establishetthatdemanding sucformality is illegal

9.6.3.9 Reverse auctio@54445 0291/2017

This procedure concermpsocuremenbf executiondesign comprisingarchitectural and
engineering servicefyr the retrofitting of a chemical laborato®netechnical criteion

for architectural servicagquiredan architect working for the bidding firm, and this
architect should provexperience in executiodesignof the same type of laboratory
(solicitation document, p-20). Two bidders presented protests concertiggcriterion.

The firstprotestermrguedthat the winner did not pve they had experience in 50% of
thequantity of the item procured. However, the technical criterion did not establish any
minimum quantity of experience that should be proven. For this reason, this protest was

judgednotvalid®. This case corroborates the importance of determining a minimum

7 Source: http://comprasnet.gov.br/livre/pregao/avisos4.asp?qaCod=764229&texto=R
http://comprasnet.gov.br/livre/pregao/avisos4.asp?qaCod=764240&texto=R
http://comprasnet.gov.br/livre/pregao/avisos4.asp?qaCod=764245&texto=R

8% n t he temse adinitida ¢omo réizodvel a exigéncia de comprovacéo de experiéncia em percentual
de &é cinquenta por cento dos quantitativos a executar (...), conforme disposigdo expressa contida em edital,
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quantity of capacity demandddeverthelesst would be unfair to exclude bidders due to

lack of compliance with a minimum quantity that was not established beforehand. Thus,
procurement official sdé | Uhkgeeangroidsteodended t o be
thatthey were unjustly disqualified. They submitted documents praspegrience in

executiondesign but these documents regarded an engineer, and not an ardlesct

arguel that the experience of an engineer should be considered comytiatitecriterion

which requirecan architect, mentioned abovter reassessingegulations on the matter

procurement officialsoncludedhatexecution projectsan be produced by bo#nchitects

and engineerddence theyjudgedthis protest valid ad they decided toestart

theprocedur. This protester eventually won the bidioticed that, when assessing

regulations, they did not mention Resolution 51, which establishes semit#sare

exclusive for architects. Since the technical criten®eribedin the procurement
documentorrectlyrequired an architedor archite¢ural services pr ocur ement of f i
judgement of this latter protest sexanbitrary.

9.6.3.10Request for proposals 443001 1/2017

This procedure concerns procurement for interior design projdatstechnical criterion
employed demanded only experience witmpatible serviceOnebidder protested

against the qualification of another participant, arguing that the latter was not a member of
theprofessional order, and therefore could not have a valid experience in interior design
project§? . Procurement officils judged this protest not valid, for the bidder in question

was a member of the professionalofdler | searched the professione

afastando o entendimento da Recorrente de que a demonstracdo de percentuais inferiores, de pronto,
inabilitaria alguma das interessadasSource http://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prg
Cod=683414&ipgCod=19004624&Tipo=DP&seqSessao=1

81 Source:
http://comprasnet.gov.br/livre/pregao/Termojulg2.asp?prgCod=683414&ipgCod=19004624&Tipo=DP&seqS
essao=2

2l n t he OFFICEBRASH IPROJADS E REPRESENTACOES LTPEPP, nao possui registro nas
entidades de classe CREA/CAU, e por isso nao pode ter apresentado atestado de capacidade técnica em seu
nom& . Sour c erecursh adminisirativdp.8.

83 Source: documentespacho 214/21p.1.
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database anldconfirmedthe bidder isndeedlisted as a member since 2007. This protest

was probably dailedattempt to get rid of competitors in this procedure.
9.6.4 Practiceson protests

Results aboveonfirm that technical criteria are the mostmmonreason for protests in
theprocurement of architectural services, in line with discussions in Se2tibasd3.9.
Nevertheless, in most cases procurement officials judged such protests not valid.

The analysis of protests unveiled at least four instanca®ofifgment officialacting

arbitrarily: theyrefused a protestithout reasonable motiven the grounds that it was not

presented during business ho(psocedure 152663 0015/201®)eyrequired useless

documentgprocedure 925152 0002/2017); ahdyaccepted experience that was not

compliant with criterian two case$ theyagreed t@xperience that was nobnform with

their own requirementdn the grounds that tlegiginal criterion was not essential
(procedure 170134 0006/201andtheyagreed texperience that was clearly not similar to
the service procured on theognds that it is not necessary to comply withléve

(procedure 765701 0007/2017).

The analysis of protests reinforces the importance of devisingde®tied capacities and
minimum quantities for technical criteria. For instance, in procedure 92513%007,
procurement officials were able to objectively judge a protest because both capacity and
minimum quantity were established in the solicitation document. In contrast, the lack of
defined capacity led to arbitrary decisions, as was the case in prec¢d&b701 0007/2017,
and the absence of a minimum quantity led to questionable decisions, as was the case of
procedure 254445 0291/2017.

However, clearly defining the criterion is not enou@hteria must be relevant to
theservice procured. When this mot the case, procurement officials find themselves in
theawkward position of having to justify arbitrary decisspas reviewed above concerning
procedures 765701 0007/2017 and 925152 0002/2017.
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9.7 Cancelled procedures

As mentioned in Sectio®.4.3.2 | included in this research cancelled procedures that were
abandoned due to the lack of suitable bids, because th&lindicate that technical
criteria used were too strict, preventing all participating bidders from gettiraptiteact. |

review these procedures below.
9.7.1 Procedurescancelled due to lack of suitable bids

| provide a list of procedurdbat were cancelled due to lack of suitable lmid3able39,
discriminating architectural services procured and capadés®nded. tliscuss each of
these procedures in the following sections

Table39- Cancelled procedures

procedure method service capacit ies

) . experience in architectural design
090012 0001/2017 reverse auction | any type of design - outsourced . . .
experience in outsourcing

. ) experience in architectural design
090012 0006/2017 | reverse auction | any type of design - outsourced . ) .
experience in outsourcing

179085 0098/2017 | reverse auction | any type of design - outsourced experience in outsourcing

254445 0215/2017 reverse auction | design for renovation or retrofit specialized experience

experience with similar/compatible/relevant
service
experience with similar/compatible/relevant
service

925856 0049/2017 | reverse auction | design for renovation or retrofit

925856 0147/2017 | reverse auction | design for renovation or retrofit

9.7.1.1 Reverse auctions 09000P01/2017 and 090012 0006/2017

Reverse auctions 090012 0001/2017 @@d012 0006/201¢oncern procurement for
contractingout one architect for one yearen bidders participated in the former, and six in
the latterIn both cases, nonewas able to comply with criterion requiting bidders to

prove experience in outsoung at least twenty workers for three y&aralthough ths
criterion seens disproportionate in relation to the sensgeocuredijt is in line with

regulations regarding outsourced services in fargen the procedure was published

81 n t he I&mcagceladana aceifacdo. Motivo: Falta de proposta véalida. As empresas participantes
nao observaram o exigido no item 8.15.1 do edital.
Source: Awarding of theomtract for procedur890012 0006/2017
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(MPOG 2008Brasil 2019c) These regulations were replaced by3aNvhich no longer
includes such requireme(WP 2017b Appendix VHA item 103.a)

9.7.1.2 Reverse auction 17908®98/2017

This procedure concerns procurement for outsourcing architecture, engineering and
administrative services, for a total of 31 workers for one yae bidders submitted

offers in this reverse auction. Like thesea examined in th@evious section, hexiteria

also required bidders to prove experience in outsourcing at least twenty workers for three
years. One bidder was disqualified for not complying with ¢hiterion?®, while all others

were disqualified for their price was too high or for not providing required documents. This
procedure was successfully replaced by reverse aucti@®850112/2017.

9.7.1.3 Reverse auction 25444R215/2A7

This procedure concerned procurement for executssignfor theretrofitting of a
pharmaceutical laboratoproducing vaccinesden bidders submitted offers in this reverse
auction.Technical criteria required experience with design of grades A, B or C laboratories,
which isa classification establishdxyy the World Health OrganizatighVHO 2012, 17)

None of the bidders was able to comply with this require?feFiis procedure was
successfully replaced by reverse auction 2582881/2017. In the latter, technical criteria
were less rigorous, demandiagperience with grade D laboratori@gich are less strict

than grades A, B or C laboratori&&et, it was thesubject of protests, as reviewed in
Section9.6.3.9

8] n t he Senhbrdcitamta, lhpods amalise dos documentos de qualificacdo técnica dessa empresa, a

§rea t®cnica informa (é) o n«o atendi mento do subitem
de servico de consultoria na &rea de engenharia e/ou assesdomiad na area de engenharia e/ou

execucdo denanutencéo predial para os profissionais técnico em edificagbes técnico em mecénica e

eletrotécnico®

Source: auction report, p.13.

%] n t he I@&mcagceladanaaceifacdo. Motivo: Nenhumaeapresas atendemtedas as

exigéncias e especificacdo do edial.

Source: awarding document.
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9.7.1.4 Reverse auctions 92589649/2017 and 925858B147/2017

Both procedures concern procurementdesign for renovation of the same hospital.
Thetechnical criterion requiredocuments provingxperience with compatible serviéés
and such documents should be validated by the professional order. Theredeéaition

of whatexperiencevould be considered compatible

Twenty-one bidders participated reverse auction 92583%49/2017 One bidder was
disqualified because their daments were not validated by the professional 8fd€his
bidder did not protest, although this requiremeiitagal, as mentioned in Secti&n6.3.8
Remainingbidders were disqualified due to lack of compliance with financial or legal

criteria.

Fourteen bidders participatatieverse auction 925884472017. Three bidders were
disqualified because they did not present pro@xplerience with compatible serviégs

One of them declared they intended to protest against their disqualification. Nevertheless,
procurement officials contended this bidder could not protest because the disqualification
was based in thechnicalanalyss of theplanning tear?f. | analyzed the documents
submitted by this bidder and | found that they did include a proof of experredesign

for renovation of hospitals Since no minimum quantity was required, it is not clear why

87 In the original fApresentar atestado(s) de atividades anteriores exercidas pela entipitasae,

emitido(s) por pessoa(s) juridica(s), devidamente chanc&ageloCREA/CAU competente, que comprove
aptiddo da licitante para execuc¢ao servicos compativeis com o objeto desta licitécéo

Source: solicitation document, p.6, for both procedures.

8| n t he Rrapregusadaadonsid piarecer técnionde p/ o Atestado de Capac Técnica do Projeto

de Arquit. de adequacdo/adaptacéo da area do FUSEX e do PAM emitido p/ Hosp. De Guarn. de
Floriandpolis ndo foi apres CAT emitida p/ CREA/CAU compat. com o objeto da presente licitagao, conf. o
item 8.17.6 Edalo . Source: auction report, p. 6.

8] n t he Motivo:dropostd recuséida, considerando parecer da area técnica onde informa que a
licitante ndo atende em sua totalidade o item 8.17.2, pois ndo consta o atestado de projeto de arquitetura
compativetom o objeto da licitagd@. Sour ce: a-fction report, p. 4

°l n t he @onsiderandoaule a delclassificacido foi fundamentada no parecer técnico da area
solicitante/demandante, acostado aos autos, mantenho a decisdo de inabilitar a empresa. Dastefjo
provimento a intencéo de recurso apresentad@ource: auction report.

| reviewed the division ofaisks in procurement in Secti6ér2.5.2

% 1n the origind fi(certificado de)projeto arquiteténico executivo de reforma com acréscimo de area do
ambulatério Santa Rita de Cassia, com area total construida de 3.378,28m

SourceCertidao de acervo técnico com atestado n. 189@gdilable at
http://comprasnet.gov.br/livre/pregao/download_anexoipa@®d=4001694
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this experience wgsdgednot compliant with the technical criteria demanded. s
case where pr ocur e masmotindbne wiih theirdormsdcretiond g e me n t
especially considering that .Rémagingbigdersised t he

were disqalified due to lack of compliance with financial or legal criteria.
9.7.2 Practicesin cancelled procedures

From the analysis above, we may conclude that technical criteria regarding architectural
servicescontributed to theancellation of procedurekie to l&k of suitable bidsalthough
they were not the main cause of cancellati@rdy in reverse auction 25444215/2017

atoo strict technical criterion for architectural serviceslidated all submissionsVe can
argue, however, that due to the naturéhisfservice, namely project for a pharmaceutical
laboratory requiring rigorous levels of sanitation and decontamination, the strict criteria
employed ould be deemed reasonablReverse auctions 090012 0001/2017, 090012
0006/2017 and 179085 0098/2017 were cancelled dugethaical criterionyetthis

criterion did not regard architectural servigésvas instead a mandatory requirement

related to outsourced servidbst has beeaxcluded by subsequent regulations.

In what concernghe discrepancy between intended pologpracticesegarding
theimpact oftechnical criteriaon the cancellation of bidsenly reverse auctions 925856
0049/2017 and 925856 0147/2017 presented a problem. In the fprommement

officials required a procedure that is considered illeQakpite this illegality they

disqualified a bidder based aoncompliancevith such proceduré he case of reverse

auction 92585®147/2017 is a more serious one. Thek of definition on what would be a
Acompati bl ed servi ce ainidumtgbhaatityimayh&ve aldwed nf or ma
procurement officials to make arbitrary judgemehtgthermore, procurement officials

preventingthe bidderfrom submiting a protestvithout reasonable motiveinforces

thearbitrariness of their decisioihis case corroborategjainthe need ofobjectively

definedcapacities and of setting minimum quantity of capacities.
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9.8 Synthesis opractices

For synthesizing the resul® far inthis research, will providea brief revew of practices
that could be considered arbitrargncerning procurement of architectural servidéss
review will help answetheresearch question dealing with theminant patterns of
practice that add up to actual polieyhich | will discuss in Seion 9.10

9.8.1 Summary of practices

As reviewed in Section®.2through9.7, a general portrait can be drawn concerning
thefirst level of data analyzed, relatedsolicitation methodsArchitectural services are
usually procured by means of reverse auctions. Visdised procguresare very seldom
employed, and no prize competitioncurred during the period under research. A limited

number of procedures employed SRP.

In regard to the second level of data analyzed, related to services procured, it can be argued
that nost services procurembncernedarchitectural design services, with a small proportion

of outsourcedrchitecturakervices. Very often architectural services are procured in

thesame item with engineering services, which is a cause for imprecise cdssifiaf

services. Most of architectural design services procured concerned design for renovation or
retrofitting and for new construction of public buildings.

In regard to the third level of data analyzed, related to criteria, it can be dngtiedie D
the small number of valdleased procedures, feavaluationcriteriawereemployed. In
what regards qualification criteria, in almost half of the instances analyzedgpheity
demanded was a mere reproduction of the contents of reguldtionsiuch efbrt is put
into devising criteridhat translate the technical requirements ofs#rice procured. In
what regards theinimum quantity of criteria, procurement officialtenused thé0% of
thequantity of service allowed by regulations, but iaiso common not determiningya

minimum quantity.
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9.8.2 Arbitrary practices

For analyzing actual policies, | must first assess whethero c ur e ment of f i c
arein line with desired polies.In other words, does operational discretion conftorm
formal discretion2Vhen decisions areutside the limits oformal discretion, they are

considered arbitrary.

InTable4d0lI summari ze pr grciceswheml considérédipatantally s 6
arbitrary in this study, indicating their frequency. | did not include in this list practices
related to issues of transparency and price feasibility. An analysis of such practices would
demando inquire about fomal discretion on these matters, which was not in the scope of

this research.

Before discussing further on arbitrary practices, one point must be made on the practice
indiscriminately using reverse auctioniscan be argued that thise of reverse auctieras

a solicitation method may not lbensideredh clearcut case oarbitrary practice, since

Law 8666 and IN6 are at odds on this issugnder this viewjt would notbe possible to

state that th&4 procedures carried out by reverse auctions represent arbitrary gractice
Nevertheless, since a federal law takes precedence over a regulatiodistriminate use

of reverse auctions can be considered arbitrary. In e, t#s obviousthat reverse

auction is arbitrary when treervices procured are specialized services as described in
thesolicitation documents. That was tb&se in four procedures.

Table40- Summary opotentiallyarbitrary practices

Practice Frequency observed
Using reverse auctions for specialized services 4 out of 73 procedures
Using SRP for architectural services 6 out of 73 procedures
Bundling different services in the same item 69 out of 104 items
Employing solicitation methods for values above 4 out of 73 procedures
their threshold

Employing imprecise classification from CATSER 62 out of 104 items

213

al

S |



Practice Frequency observed

Indiscriminately using reverse auctions 54 out of 73 procedures

Not using prize competitions All 73 procedures

Using criteria not relevant to services procured 34 out of 200 criteria

Using criteria without definition 53 out of 200 criteria

Demanding disguised technical criterion 1 out of 73 procedures

Not informing quantity of service 18 out of 104 items

Not requiring minimum quantity of capacity 89 out of 152 qualification criteria

Requiring minimum criterion quantity over 50% of 6 out of 200 criteria
service quantity

Refusing protests without reasonable motive 2 out of 73 procedures
Requiring useless documents 1 out of 73 procedures
Accepting experience that was not in criteria 2 out of 73 procedures
Requiring illegal formality 1 out of 73 procedures

9.8.3 Frequency ofarbitrary practices

It is still not clear to what extent the practices listed ahle40 constitute actual policy. As
discussed in Sectidh 3, a single isolated decision can hardly be considered actual policy.
Instead, one should search for dominant patterns of practice; in other words, instances when

a certain type of decision cae bxpected from a public organization.

To discernwhat practices may be considered actual policy, | first need to unveil how often
these practices have occurrédble40 already suggesthe most commn practices. But

these practices are related to procedures, services or criteria, therefore comparing them is
not straightforward. For instancEable40 does not reveal how many procedures had

criteria without definition or how many procedures did not require a minimum quantity of
criteria. To be able to compare these numbers, | prodieielé41 below. In this table, |

enumerate all potentially arbitrary practices found in each procedure anadlymeeler, |
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did not include the practia®ot using prize competitioms Table41. This practice cannot

be considered arbitraat the level ofndividual procurement procedures. Therefore, it

would not be fair to state that procurement officials ignored prize compeiiti@ash

procedure.

Table41reveals that all procedures had at least one arbitrary praetide theprocedures

with most arbitrary practices had sev& them.The meamumber of arbitrary practices

per procurement procedure is four.

Table41- Procedures and noncompliant practices
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Estimated
value (R$)

1.145.390,00

7.875.467,12

25.635,72

49.984,00

83.825,00

143.654,32

145.697,02

220.704,00

261.571,04

299.300,00

421.573,31

677.199,03

682.808,74

682.808,74

1.647.695,43

8.475.000,00

procedure

080002
0002/2017

530001
0016/2017

090038
0004/2017

200035
0012/2017

389086
0006/2017

170010
0006/2017

926066
0006/2017

155124

0003/2017

154046

0004/2017

343034
0003/2017

160066
0013/2017

170088

0001/2017

254445
0215/2017

254445
0291/2017

925138
0028/2017

153052
0005/2017
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Estimated
value (R$)

13.152.300,53
38.095,95

42.757,13

48.897,86

52.324,28

54.307,50

68.123,02

112.434,36

120.000,00

125.513,96

129.425,66

132.926,35

132.984,83

205.366,40

238.583,01

246.981,60

procedure

925387
0002/2017
160078
0001/2017

153167
0042/2017

154618
0015/2017

170516
0005/2017

255026
0006/2017

160036
0025/2017

170516
0008/2017

090012
0023/2017

400066
0001/2017

765705
0001/2018

080026
0001/2017

158377
0040/2017

153167
0037/2017

170388
0001/2017

090012
0001/2017

217



ejol

2AI0W B|qeuoseal INoyim sisajold Buisnyay

Airewuoy [ebay Buuinbay

BLI31I0 Ul JoU Sem Jeyl aouauadxa Bundasoy

suawnoop ssajasn Buuinbay

aAloW 3|qeuoseal Inoyum sisalold Buisnjay

Anoeded jo Amuenb wnwiuiw Buuinbal JoN

%05 Jano Amuenb wnwiuiw Buuinbay

991M8S Jo Anuenb Buiwioyul 10N

uoLdID [ed1uyd3} pasinbsip Buipuewaq

uomuyep oYM eLisId Buisn

painooid sa21AI8S 01 JUBAS|S1 10U BLIRIID Buis)

H3S1VvD wolj uoneanisse|d asioaldwi bulkojdwg

Wia) awWes 8y} Ul Sa0IAISS Walayip Bulpung

ploysaly} J1ay) 8noqe|
san[eA 1o} spoyiaw uoneudljos buikojdw3

S82IAI9S [RIN1OBNYIIR 10} YS Buisn

$92IAI9S pazijedads 10) suonone asianal Buisn

suonone asianal Buisn Aj@reulwuosipul

o

o

0

0

0
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0

0

0

0

0

Estimated
value (R$)

246.981,60

321.333,33

599.500,00

760.037,66

832.442,15

986.483,50

2.982.746,52

2.982.746,52

5.593.760,00

48.769,17

51.081,25

53.602,64

66.522,81

73.572,40

112.616,04

144.930,47

procedure

090012
0006/2017

926195
0026/2017

120196

0001/2017

020001
0001/2017

787700
0006/2016

155008
0038/2017

179085
0098/2017

179085
0112/2017

158275
0014/2017

170217
0011/2017

170217
0008/2017

170134
0006/2017

170217
0009/2017

170217
0007/2017

090012
0041/2017

925856
0049/2017
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o

0

0

0

0

0

0

0

0

0

0

0

0

0

Estimated
value (R$)

144.930,47

149.193,07

212.194,67

241.667,51

242.693,15

473.472,85

977.360,92

1.650.000,00

8.365.133,33

24.695,52

31.525,50

55.000,00

126.836,28

551.149,40

69.767,04

11.197.396,19

procedure

925856
0147/2017

420001

0001/2017

152663
0015/2017

090023
0029/2017

090023
0059/2017

925152
0002/2017

380941

0007/2017

080016
0019/2017

925942
0059/2017

200043
0017/2017

200121
0009/2017

765701
0007/2017

170018

0003/2017

153047
0019/2017

250025
0007/2017

158720
0004/2017
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For a clearer portrait of how frequent these practiced-ayere 29 classifies them by
thefrequency in which they occurred in procedures. Here | incladédsing prize
competitiondecause, from the perspective of the entire set of procurement procedures
analyzed, the lack of prize competitions does indicate an instance of practice that is not in
line with intended policy.

Not using prize competitions T 73
Bundling different services in the same itemEEEEEEE——————— 57
Indiscriminately using reverse auction SEEEEEEEEEEEEEEEEEEENE—— 54
Not requiring minimum quantity of capacity N 44
Employing imprecise classification from CATS EREESSSSSS——— 42
Using criteria without definition ma———————— 29
Not informing quantity of service m———— 18
Using criteria not relevant to services procurconmmm 14
Requiring minimum quantity over 50%ammm 7
Using SRP for architectural servicossm 6
OYLX 28Ay3a a2t AOAGLFGA2Y mmS4AiK2Ra& T2NJ Ot dzS&a 02038 (
Using reverse auctions for specialized services 4
Accepting experience that was not in criteria 2
Refusing protests without reasonable motive
Requiring illegal formality
Requiring useless documents
Refusing protests without reasonable motive

N e

Demanding disguised technical criteriom

Figure 29 - Frequency of noncompht practices by number of procedures
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Considering th&@3 procedures analyzed in this stufilye practices are found in more than
half of these procedures. These most common practicestausing prize competitions,
bundling different services in theraa item, indiscriminately using reverse auctions,
requiring minimum quantity of capacjtgndemploying imprecise classification from
CATSER

In thenext section | will discuss, by means of an analysis of some selected cases, how such

practices can beetrimental to théntended policy on procurement of architectural services.

9.9 Cases

Based on Seawr (2008, 297methdds Gf ease selectpd and analysis, |
chose four proedures for a deeper scrutiny. Haviraple41 as a starting point and having
thenumber of arbitrary practices as thain factor of interest, | identifiedvo diverse
casespne typical case and one deviant cd$ese instancasayprovide a broad spectrum
of thepopulation investigated in this studyhey were also chosen because, after a
preliminary content analysis of related documents, | realized they were likaffptd

meaningful insights on theutcomes of these procedures.

Thetwo diverse cases are reverse auction 2000082017 and reverse auction
1587200004/2017. The former was chosen follais number of arbitrary practices (only
two) and because, thisw number notwithstanding, itsutcome was a failurethewinner

newer signed the contract. The latter was chosen for its high number of arbitrary practices
(seven) and becausiespiteall irregularities, theeontract was signed and theocured

services were, at least partiallgelivered.

The typical case is reverse #on 7877000006/2016. | considered it a typical case not
only because it has tmeean number of arbitrary practices (four), but also because it
features fouof themost common practicebundling different services in the same item,
using reverse auctian not informing thguantity ofcriteria, andincorrectly classifying

architectural services
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The deviant case is request for proposals 448001/2017. | selected this instance for it is
theprocedure withthelowest number oérbitrary practice (one)andbecause it is thenly
procedurevhich should be procured by means of a request for proptieswascorrectly

procured by means of a request for proposals.
9.9.1 Reverse auction 200108 0008/2017

Reverse auction 200108 0008/2@bhcerns execution projects for the renovation of
offices forProcuradoria Geral do Trabalhdncluding architecture and engineering
services. The cost of all these services was estimated in R$ 55.032,23, while the quantity of

service corresporadito 1.37250 square meters.

This procedure was published@omprasnebn December 13, 2017. The auction took
place on December 26, with 25 bidders. The value of their initial bids ranged from
R$50.000,00 to R$ 100.00,00. The lowest price offeh@dhgthe auctio, by

B. R.Ximenes Claudinovas R$ 25.900,00. NevertheleBsR. Ximenes Claudindid not
comply with the technical criteria demanded. As the auctioneer noted, they failed to
provide documents proving tlexperience requiréd Thus,the seconebestoffer, by
Valad&o Engenharigfor R$26.000,00 was declared tivnning submissioft. No protest

wassubmitted The contract was signed in March 2018.

Two arbitrary practices wemmployed in this procedure. First, execution projectsch

cannot be considered common services, were procured by means of a reverse auction.
Second, ppcurement officials bundled a number of different services under the same item.
Two of these servicemre exclusively foarchitects, namely architecturabgect and

lighting design, while the other services are engineering services, such as water and sewage
project, electrical project and data network projadtof these services were classified as

studies and projects in architecture

2 n the M«d gfimialenwii ado nenhum document odadeef erent e
Técnica, emitido por pessoa juridica)

Source:auction report, p.7

9 Source: auction report, pf&
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The criteria demandiefor this procedure were that both the winning firm (operational
criterion) and a professional working for the winning firm (professional criterion) should
prove experience with architecture and electrical installations execution projects for
commercialadministrative or institutional buildings, and such experience should amount
to at least 600 square meférshus below th&0% maximum of the quantity of service
established by regulationGiven that all services were bundiedhe same itenthese

criteria seem reasonable, for architecture and electrical installations were the most
expensive services in this procedure, corresponding respectively to 30% and 10% of

thetotal estimatedos®f®.

Valadédo Engenharidid present documents proving experiencewkecution projects for
renovation, including architecture and electrical installations, of a church and a$chool
(both types of building can be considered institutional). Accordingly, procurement officials
considered their submission compliant witke thiteria demandéd Since the criteria
demanded were defined and quantified, there was little roomrédieaive judgement in

this case.

The main problem in this procedure is that services exclusive for architects and engineering
services were procutlan the same item. In such cases, the criteria demanded may include
experience from architects or from engineers. Thergforengineer may get the job that
should be exclusive for architects. This was indeed what occurred in this procedure.
Valaddo Engehariais an engineering firm and the professional who gojdhés an

engineer. The firm and the professional are registered at the professional order of engineers

%1n the original:fiAtestado de Capacidade Técnica 9nde reste comprovada a elaboracéo de Projeto de
Reforma (Arquitetura e Instalag8es elétricaa) nivel executivo, para edificacdo comercial, administrativa,
corporativa ou institucional, com area util de, no minimo, 600 m?2

Source: solicitation document, p.129.

% Source: solicitation document, p.118.

®l n t he RROJETPI>OBRASEERVICOS CONSTRUCAO CIVIE> EDIFICACAO-> i ALVENARIA:
7.786,86m3 ; PRAJETO > OBRAS E SERVICOSONSTRUGAO CIVIE> EDIFICACOES-> INSTALACAO
ELETRICA DE BAIXA TENSAO: 2.750,3%m

Sourcehttp://comprasnet.gov.br/livre/pregao/download _anexo.asp?ipaCod=4253%28)

I n t he Senhoregsiligitamtes, apds analise da documentacéo enviada, e verificada a regularidade
dos documentos, conforme especificagbtalicias, declaro VENCEDORA para 0 certame a empresa
VALADAO ENGENHARIA EIRELIEPPo

Source: Auction report.
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(CREA)®, not at the professional order of architects (GBR). Such choice could
compromse the quality of architectural services.

A way to avoid this problem is following the regulations, which establish that different
services must be procured as separate items. In this manner, it is possible to devise specific
criteria for architectural seices, including the obligation that the professional must be a
member of CAUBR. If that were the case, the same bidding firm could have won

the contract, provided it had an architect in their workforce to perform the servicesehat

exclusive forarchtects.

Although they signed the contradtaladdo Engenhariaever delivered thservices

procured. According to procurement officials, the firm disappeared without submitting any
of theprojects they were expected to provitl€or this reason, they newvgot paid;
furthermore, in January 2019 theocuring entity applied a fine and bannéaladao
Engenhariafrom participating in public procurement for five yedPsA search in
Comprasneshowed that the procuring entity did not carry out another procedure for

thesame servicésl
9.9.2 Reverse auction 158720 0004/2017

Reverse auction 15872004/2017concerns design for new constructeomddesign for
renovation of buildings fodniversidade Fderal do Sul da Bahi@Jniversity of South
Bahia). The estimated value of this procedure wad R$97.396,19but thequantity of

services procured was not informed.

9 Sourcehttp://comprasnet.gov.br/livre/pregao/dowadb anexo.asp?ipaCod=42653p2L).

®l n t he MNorentaptd, até d presefte momento a empresa ndo apresentou nenhum dos projetos
previstos e ndo cumpriu nenhuma das etapas programadas. Ademais, a Administracdo ndo consegue nem
mesmdocaliz&la. Isso demonstra que a empresa nao tem condi¢cdes de cumprir com o contrato dentro dos
prazos estipuladds Source: DocumeriRelatério de andlise de descumprimento contrafpad-7).

100 50urcehttp://compras.dados.gov.br/fornecedores/vl/ocorrencias_fornecedores?cnpj=28251827000197
101 Sourcehttp://compras.dams.gov.br/licitacoes/vi/licitacoes.html?uasg=200108
http://compras.dados.gov.br/compraSemLicitacao/vl/compras_slicitacao.html?co_uasg=200108
http://compras.dados.gov.br/compraSemLicitacao/vl/compras_slicitacao.html?co_uasg=200108&0offset=500
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http://compras.dados.gov.br/licitacoes/v1/licitacoes.html?uasg=200108
http://compras.dados.gov.br/compraSemLicitacao/v1/compras_slicitacao.html?co_uasg=200108
http://compras.dados.gov.br/compraSemLicitacao/v1/compras_slicitacao.html?co_uasg=200108&offset=500

This procedure was published@omprasnebn December 22, 2017. The auction took
place m January 17, 2018, with twenty biddeesticipating in it The value of their initial
bids ranged from R$.069.890,91 to R$ 23.601.153,14. The lowest price offered by
thewinner,Grid Power Solutions Engenharia e Consultodaringtheauction was
R$9.048.522,00The contract was signed on March 2018

In this procedure, procurement officials emplogegenpractices that go against
regulationsthey indiscriminately used reverse auction (in this case, for an RB&jused
reverse auctiofor specialzed servicg theyusedSRP forarchitecturakervices, they
bundled different services under teme item, thegmployed imprecise classification of
services, they used criteria withalefinition, and they did not inform thguantity ofitems

(services)procured

The criterion demanded wasgperience with similar/compatible/relevant designd

the quantity of experience demanded was 1.000 square fiététris not possible to judge

if the quantity demanded complies with regulations because the quantity of services was
not informed. But foserviceswith anestimated value of over RL million, 1.000 square
meters isvery low!%. The documents submitted Brid Power Solutions Engenharia e
Consultoriashow that they had an experience of over 5.000 square meters of architectural
projects for a university, which is compatible with the criterion demanded.

Although the winnescomplied with the technical ¢erria demanded,n@ protest was
submitted, arguing thaiheydid not comply with formalities such as submitting
thedocuments within thprescribed period. Procurement officials dismissed this protest,

for Grid Power Solutions Engenharia e Consultadid submit all documents required

2] n t he Serdacansiderados os [frojetos para edificagdes com no minimo 1.000 m2 de area
construida para prédios publicos ou privadoSource: solicitation document, p.66.

103ysingCAU-B R0 st saidnésted poid®r architectural projects and using the mean value of
construction for December 2017 as a base for calculations, | calculated thhtnRion would pay for over
250 thousand square meters of architectural projects for offices of medium comdexice:
https://honorario.caubr.gov.br/doc/TARrol-final.pdf, p.44;https://www.sinduscondf.org.br/portal/cub
1041n the origind :Proj@éto arquitetdnico: 5100.00 m2; Contratante: UNIVERSIDADE FEDERAL DA
BAHIAD .

Source: Documer€ERTIDAO DE ACERVO TECNICO COM ATESTADO N° 000000017 0B3
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within thetime frame stipulatéd®. This protest was probably a failed attempt to disqualify

thewi nner to increase the cpntraxtt est er 6s chances

I will exploit this proceduréo illustrate twaarbitrarypractices indiscriminately using

reverse auctionand employing SRP for procurirggchitecturakervices.

Concerning theifst, the solicitation document informs that this procedure is an RDC.
Regardless, it was not carried out by the RDC platfor@ampraset but rather by

thereverse auction platform. Surprisingly, no objection was presented concerning this
issue. Adescribedy t he procuring entity, the items p
and execution projects in architecture and engineeringeofd i um c o¥ipl exi t y o
Thereforethey could not be procured by means of a reverse auction, which can only be
employed for procuring common services. Carrying out this procedure on the reverse
auction platform while stating that this procedure is an RDC might be a way of avoiding
accusabns of using the wrong procedure and taking advantage of the friendlier platform
available to reverse auctions. This practice yielded a reduction in transparency. In RDC,
bidders have five days to present objections, whereas in reverse auctions thewenly h

three days. Due to theeay thereverse auction platform is designed, it is not possible to

submit objections by this platform after three days. Thus, objections had to be submitted by
e-mail and consequently are not publicly available in the systers.prboblem was

mentionedoy theauctioneer in the auction repadidy bidders were instructed to submit

obj ect i-mail m ordebty recencile the RDC procedure with the reverse auction

pl at Por mo

Second, this procedure employed SRP, which cannoes$éxe: for procuring servicego

justify the use of SRP, the procuring entity

105 Source: Documeriecisdo do pregoeir(p.1-2).

6] n t he pestacgoidaeavicas téénicos de elaboracdo de projetos basico e executivo de
arquitetura e engenharia de média complexidquddo regime diferenciado de contratacdo, necessarios
asconstrucdes, reformas e ampliacdes de diversas unidadenidarsldade Federal do Sdh Bahia.

Source: solicitation document, p.4

071 n t he Talagag visa einpatibifizar o sistema com a regra do art. 54 do Decreto 7581/2011 que
regulamenta a Lei do RDC e prevé o prazo de cinco dias para apresentacao das razdes de recurso
Soure: auction report, p.9.
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many services by means of one procd®rement pr
However, they acknoJeltodalegee the quantity ofiservicestebei mp o s s
carried outo and that Ait is not possible to
built'®®, As stated by IN5, it is not legal to procure services without precisely describing

these services or withouttesating the quantity of services that will be executed.

Theproblem with this practice is that SRP enables the procuring entity and other public
organizations to engage in contracts with the winning bidder for services that were not

specified and quantéd before th@rocedure. This was indeed the case in this procedure,

for not onlyUniversidade Federal do Sul da Batbat alsoUniversidade Federal do Oeste

da Bahiadisbursednoneyrelated to this procedureneaning that both entities have

demanded seroés fromGrid Power Solutions Engenharia e ConsultétfaAlso

noteworthy, thdirst payment for services related to this procedure was made only in

November 20187, eight months after the contract was signed. This might hint that

theprocuring entity wasiot able to demand servicesa timely manner.

So manyarbitrary practicesas seen in this case, could be a sign of coactptities
(Transparency International 2006, 38) this point, however, it is not possible to suggest
thatthediscretionary decisions this procedurenight concern corrupt activities or rather a
way to shortcut théormalities imposed byhe Brazilian legal framework.

In addition to théwo problems related above, the auction report of this procedure reveals
thegambling character of reverse auctices shown irFigure30. In this figure, the first

column presents the values offered by bidders, the second column presents the code of

%] n t he ©SRP garmitad contradtacdo de uma empresa para a elaboracgéo de diversos projetos,
cuja demanda para a elaboracéo de cada projeto obedecera ao cronograma progeamado

Source: solicitation document, p.5.

1n theo r i g Dessalforma,fpretenese racionalizar tanto a quantidade de processos licitatérios quanto
0 gerenciamento de cont rtarooseda pelainposshilidade de sdmeve8® P, por s
guantitativo dos servigos a serem executados, tendo em vista 0 momento atual de implanta¢do da nova
universidade, ndo sendo possivel se definir, com precisao, os locais e 0s quartitativos

Source: solicitation docuemt, p.58.

110 Source:
http://www.portaltransparencia.gov.br/despesas/favorecido?faseDespesa=3&favorecido=509010a4R.orden
or=valor&direcao=desc

111 Source http://paineldecompras.economia.gov.br/contratostract id =15872050000032018
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participating biders, and théird column presents the date and timelias were

received inComprasnetTheauctioneer triggered tirandom closure of thauction at

11:31:12. Theelosure itself occurred at 11:44:16. During the two minutes preceding
theclosure of bid, twelve offers were received by the system, two of them within less than
a second (11:44:01). The value of these offers ranged froh® Rfillion to

R$9.048.522,00. Considering tdelay for interactions through tigernet, it can be

argued that winmig this bid was a matter of having luck to propose the least expensive
price just before the random closure. It was hardly a mateearfomic competition and

the real cost of theervices procured.

R$ 9.048.547,9999
R$ 10.600.000,0000
R$ 9.048.550,0000
R$ 9.048.545,0000
R$ 9.048.560,0000
R$ 9.048.530,0000
R$ 9.048.540,0000
R$ 9.048.528,0000
R$ 9.048.522,0000
R$ 9.048.549,0000
R$ 0.048.527,9999
R$ 9.048.531,0000

05.062.405/0001-78
11.471.872/0001-54
18.460.001/0001-84
02.210.717/0001-93
11.967.694/0001-57
20.704.503/0001-55
18.460.001/0001-84
02.210.717/0001-93
14.742.012/0001-04
11.967.694/0001-57
05.062.405/0001-78
18.460.001/0001-84

17/01/2018 11:43:19:450
17/01/2018 11:43:20:607
17/01/2018 11:43:21:637
17/01/2018 11:43:26:543
17/01/2018 11:43:35:687
17/01/2018 11:43:36:280
17/01/2018 11:43:45:000
17/01/2018 11:43:55:000
17/01/2018 11:44:01:000
17/01/2018 11:44:01:077
17/01/2018 11:44:09:623
17/01/2018 11:44:13:297

Ndo existem lances de desempate ME/EPP para o item

Eventos do Item
Evento Data Observacdes

17/01/2018
10:19:10

Iminéncia de 17/01/2018
Encerramento 11:31:12

Aberto Item aberto.

Batida iminente. Data/hora iminéncia: 17/01/2018 11:41:12.

17/01/2018
11:44:16

Figure 30 - Auction report fo 158720 0004/2017 (excerpt)

Encerrado Item encerrado

9.9.3 Reverse auction 787700 0006/2016

Reverse auctiori87700 0006/2016oncernghree services: preliminary study, basic design
and execution design for renovation and new construction of an intensive care unit for
Hospital Naval deBrasilia. The estimated value of this procedure was8B%.442,15nd

the quantity of services procurerresponded t6.590 square meterslere, procurement

officials employed founf themost common practices that go against regulations | unveiled
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in this research. | will exploit this typical case of procurement for architectural setwices
illustrate theproblems that the lack of a minimum quantity of criteria may cause

This procedursvas published i€Comprasnebn March 16, 2017. The auction took place

on March 28, 2017, with 36 bidders. The value of their initial bids ranged from

R$1.400.000,00 to R$ 300.000,00. The winrgaisa Estudio Arquiteturaubmitted an

initial bid of R$830.000,032, but theywon theauction thanks to final offer of

R$130. 000, 00, roughly 15% of the procedureds

been grounds for protests regarding feasibility ofsér@ice, yet no bidder submitted

protests.

Inthis procedure, procurement officials employe
similar/ compat i dantteey didadéfieewhahwouldbe sonsglerad a

similar experience: fAprojects for constructd.i
includingan i nt e n s i &levertheless, theydidinat establish what minimum

quantity of this criterion would be acceptéda analysis of the documents submitted by
Casa Estudio Arquiteturanveils that they proved théyadtherequired experience
concernig projects for a hospital including an intensive care unit. However, this
experience amounted to only 524,66 square meters, less than 10%qudniiey of
service procured!”. Such little experience was considered compliant wittctiterion
demanded nmetheless, since there was no minimum quantity established.

Furthermore, they demanded that the winner should presegmtabieof compliance with
this criterion fAiwhen si gni nlgd!y Thie meamsthatr act 0,

other bidders woudl not be able to analyze thempliance of th&vinning bidder with

112 50urce: auction repoip.3

31 n t he projeiogdieconatiugio ofi reforma de estabelecimentos assistenciais de saldde
contemplando a construgéo de Unidade de Terapia Intensiva@UTI)

Source: solicitation document, p.13.

114 Source: documertiabilitagdo capacidade técnieprofissional p.1415.

1151n the origira | Decldiacdo da LICITANTE de que apresentard, no ato da assinatura do Contrato, os
documentos que comprovem que possui, em seu quadro de funcionarios e sécios, pelo menos um Engenheiro
ou Arquiteto com experiéncia comprovada em execuc¢édo de projetdhaateado exigido neste Edidal

Source: solicitation document, p.12.
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thecriterion demanded, for the documents would be submitted o@siaprasnetSince

this is a matter of how theolicitation document was devised, potential bidders should have
signaled this problem before theverse auction was carried out. Any protests related to
compliance with technical criteria submitted afterdletion took place could be dismissed

because this course was established istfieitation document.

Casa Efidio Arquiteturastated that they wonthei d t hanks to their fAexp
with a number of munici pal iiaresheyserepgaidinusi nes s
full for the service¥'’. However, in 2019ospital Naval de Brasiliatarted anew

procurement procedure for the same services, but this time by means of &% RRGuld

be argued, then, that the services delivere@dma Estiudio Arquitetura Ltddid not meet

thestandards desired by the procuring entity

Like the previous procente, the auction report of this reverse auction also reveals its
gambling nature, as shownfingure31. During the three minutes preceding the closiire
bids, eight offers were received by the system. The value of these offers ranged from
R$434.127,40 to R$30.000,00Casa Estudio Arquitetura Ltdaffered R$132.000,00 at
10:56:57 and R$30.000,00 at 10:58:06. Considering ttadue of thew i n n ieitral®isl
(R$830.000,00)it is not reasonable teckonthat these lowpricedofferstookinto
account the real cost of tlservices procured.

18 n t he MNossaeanprasa htua emi diversas cid@it®) seja atendendo prefeituras, empresas em

varios estados e, gragas ao nosso acervo técnico, nos permitiu disputar congoandes empresas essa

licitacdo do Hospital Naval em Brasiba.
Sourcehttp://gazetadotriangulo.com.br/tmpfitias/casastudicarquiteturaseraresponsavepelo-projeto
do-hospitatnavatembrasilia/

117 Sourcehttp://portaltransparencia.gov.br/licitacoes/32819596/pejssmica/14695455000183

18 Source:

http://www.comprasnet.gov.br/ConsultalLicitacoes/download/download_editais detalhe.asp?coduasg=787700
&modprp=99&numprp=12019
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01/05/2018 COMPRASNET - O SITE DE COMPRAS DO GOVERNO
R$ 133.000,0000 26.717.532/0001-38 28/03/2017 10:55:58:480
R$ 132.999,0000 04.681.959/0001-90 28/03/2017 10:56:25:343
R$ 434.127,4000 09.148.179/0001-01 28/03/2017 10:56:46:950
R$ 132.000,0000 14.695.455/0001-83 28/03/2017 10:56:57:147
R$ 131.000,0000 26.717.532/0001-38 28/03/2017 10:57:07:103
R$ 132.000,0000 24.582.052/0001-81 28/03/2017 10:57:30:847
R$ 130.999,9999 04.681.959/0001-90 28/03/2017 10:57:30:917
R$ 132.750,0000 15.696.877/0001-36 28/03/2017 10:58:01:903
R$ 130.000,0000 14.695.455/0001-83 28/03/2017 10:58:06:370

Figure 31 - Auction report for 787700 0008016 (excerpt)

9.9.4 Request forproposals 443001 0001/2017

Request for proposals 44300001/2017concerns interior design projects for two

buildings housing the headquartersAg@ncia Nacional das AguéNational Water

Agency). Each building has an are€2dd00 square meters, thus theantity of service
procured was 4.000 square meters. dbst of the service was estimated in R$ 62.302,50.
This procedure is interesting not only because it has only one type-cbnéarmity, but

also because it is the only one with an estimatedbmdetv R$80.000,00 which was
procured by means of request for proposals. In other words, it is the only procedure of a

relatively low estimated cost not employing reverse auction.

This procedure was published@omprasnebn September 6, 2017. Six entegas took

part in this request for proposals. The value of their bids ranged fra30.B$0,00 to
R$49.231,00. Since this was a prisased procedure, the bidder offering the lowest price
i TW Projetos won the bid*®. There was one protest regarding técaircriteria, which |
discussed in Sectidh6.3.10 No protest concerning price feasibility was presented,
thelow value of thewinning bid notwitlstanding. The contract was sigrmaOctober 17,

2017, less than two months from its publishing.

Procurement officials requested only one technical criterion: that the winning firm should
prove that nAthey have sanpatidefwahdhe subjecimatteper f or m

of pr o c'thamoorging todt least 1.900 square meters. This figure corresponds to

YSource: Evaluati on andiojs@ih decabeeuratde mrdposta dedod)gsls 6 s ubmi s s
20 n 't he wm, giwmarhai si, atestado de capacidade t®cnica (
ou esteja prestando, de forma satisfatoria, servicos compativeis com o objeto, em no mifim®.1.90
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47,5% of the quantity of service procured, thus below the 50% maximum established by
regulations. The irregularity in this procedisehat procurement officials did not define

what sort of services would be considered compatible witeghace procured. Although

such lack ofdefinition has led to problems in other procedures, in this instance it was not an
issue. Interior design pjects for offices are a type of architectural service that does not
require a high level adpecializationlt could be argued that any architect should be

capable of performing such a ta3kereforeany experience in architectural services, or

even jus being a member of the professional order, could be acceptable criterid\iWere.
Projetossubmitted documents proving experience concerning more than 14.000 square
meters of interior design proje&t§ which is way above thguantity demanded.hey were

paid for theservices in March 2018.
9.9.5 Lessons from the cases

Due to thenature of this descriptive research, it is not possible to establish a causal
relationship between arbitrary practices, includinglédivised criteria, and undesirable
procurement outcoes. Yet, it would be reasonable to hypothesize that, in reverse auction
7877000006/2016and 200108®008/2017ill -devised technical criteria, coupled with
thelow price resulting from thase of reverse auctisnmay have contributed to

theultimate faiure of the procedures. In the former casewimning biddemight not

have beemble to deliver high quality servigagsultingin considerable waste of time for
theprocuring entityln thelattercase, thevinning bidder might have realized that

perfaming theservice for therice they offered would not be feasilaled thus deserted

thecontract

Reverse auctiof587200004/2017 is a different instance, for thimner did deliver
theservices. Here, thmain issue is the lack of transparency conceriieservices

procured which allows forthe paymentor services that were not described in

Source: solicitation document, p.6.
21 n 't h e Rrajetogd Anqaitetura de Interiores em area de 14.136% m
Source: biddersé qualification documents, p. 35.
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thesolicitation documeniTheroot of this problem is tharbitrary use of SRP for procuring
servicesTheprocuring entity can be questioned by Hesleral Audit Office about its lack

of compliance with IN5.

Finally, requesfor proposals 443000001/2017 is a deviant case whprecurement

officials6 di screti on was i iventharelatively $snmoothnessire nd e d
which this procedure was carried out, and its quick outcome, this case shows that
solicitation methods other than reverse auctions can provide successftgin

procurement of architectural services.

Thecases mentioned here confirm that procurement offapatégctices often go against
intended policies. The question remaining is: to what extent such practices are actual
policies, as advanced by stréevel bureaucracy theoryvill approach this matter in

thefollowing sections.

9.10From practices to policy

9.10.1 Not policy and grey zone

It can be difficult tadrawthe limits between practices that are actual policy from those that
are not As streetlevel bueaucracy theory proposes, practices become actual policy when
one can expect such practices given their cumulative use (S8@jomhus, tosetthose

limits, | used thdrequencies displayed ifable41 as a starting point. From thein,
categorized the practices using the concepts of zonestaiintgrmentioned in Sectioh4.
Some isolated practices are certainly not actual policy; some practices are observed
infrequently but are not isolatesb it is difficult to categorize therfinally, some recurrent
practices do make up actual poldye to theihigh frequency Accordingly, | classified

them into three categories, namalyt policy grey zoneandactual policy as | discuss

below.

Thosefour practices that were unveiled in the analysis of protests and of cancelled

procedures cannot be considered actual policy due to their infreqUémese practices are
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refusing protests without reasonable motive, requiring useless documents, accepting
experience that was not in the criteriandrequiring illegal formality.For the same
reasonfwo otherpractices which emerged from thanalysis of solicitation documents
cannot be considered actual polidgmanding disguised technical criterni@hich only
occurred onceandusing reverse auctions for specialized servigdsch occurred four
times The latter is related tmdiscriminately using reverse auctigrnghich will be
discussed in the next sectidrhesesix practices are closer to a tamm decision than to a
recurring practice. Nevertheless, they are instancepearfitional discretion at odds with

formal discretion

In what concernpracticeghatcan be considered in the grey zph®undthreeof them

The firsttwo areusing SRP foarchitectural serviceswhich was the case eix out of 73
proceduresandrequiring minimum criterion quantity over 50% of service quantityich
only occurred irsevenproceduresTheseareevidenty arbitrary practicg but only sixor
seveninstance may not be enough to tutreminto dominant pattesof practice.
Regardlessaudit offices at federal, state and municipal lestisuld watch teseissues,

for suchpractices could become widespread without supervision, as one can witness by

theubiquitous use of reverse auctions.

Thethird practice in the grey zone ussing criteria not relevant to services procuy&dich

was the case &9 procedures (84 criteriaout of 200 criteriaanalyzed) In spite of its
frequency, in only one case tbeterion used was blatantigrelevant tothe service

procured (reverse auction 76570007/2017 Section9.6.3.5. In the othecases
thecriterionmight not be the most reasonable, but at least it would not be an obvious case
of inadequacy; for instancdemandingexperience in architectural desigwhich does not
necessarily include experience with design for renovation, for services that indegiga

for renovation.
9.10.2 Actual policy

Given their frequency, the remaining practices listedalnle41 can be said to make up

actual poligy, namelybundling different services in the same item; employing imprecise
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classification from CATSER; indiscriminately using reverse auctions; not using prize
competitions; using criteria without definition; not informing quantity of senacetnot

requiring minmum quantity of capacity

For understanding how the practices above can constitute actual policy, | employed pattern
coding, as mentioned in SectiBrv. From this list of rearring practices, | tried to discover
what they have in common, and in which way such practices can be translated into patterns

of decisions. foundfour dominant patterns of practice, whiclst below.

1. Privileging reverse auctionggardles®f the natire of the servicé two practices

constitute this policyindiscriminately using reverse auctioasdnot using prize
competitions.

2. Procuring different services in the same ifiethe practice obundling different

services in the same itezonstitute tis actual policy.

3. Shortcutting the specification of servidesvo practices comprise this actual

policy: employing imprecise classification from CATS&ERInot informing quantity
of service

4. Devising imprecise criteriatwo practices make up this poliaysing criteria

without definitionandnot requiring minimum quantity of capacity

The patterns of practice listed above may be the result of evidently arbitrary decisions, such
asbundling different services in the samamit or they may be the result of operational
discretion, such asot requiring minimum quantity of capacitfowever, they do add up to
actual policies that contradict intended policies; they have become expected organizational

behaviour.

To provide a cle@r portrait of howthey are relatedniTable42 | present theonnection
between intended policies, frequent practices that do not comply with idtpotieies, and
resulting actual policies. In the first column I included the source of the intended policy. |

will discuss theeactual policies in the next chapter.
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Table42 - Intended policies and actual policies

Intended policy

Practice

Actual policy

Reverse auctions can only be
used for common goods and
services (Law 10.520, Art. 1)

Indiscriminately using reverse
auctions

Architectural services should
be procured preferably by
means of prize competitions
(Law 8.666, Art. 13 8§ 1)

Not using prize competitions

Privileging reverse auctions
regardless of the nature of
the service

Each service must be
procured by means of its
respective item (TCU 2014,
31)

Bundling different services in
the same item

Procuring different services in
the same item

Each item should be classified
according to the CATSER
table, reflecting the nature of
the service procured (IN-5
Appendix V item 2.1.b)

Employing imprecise
classification from CATSER

The quantity of service
procured must be informed in
solicitation documents (IN-5
Appendix V items 2.1.a, 2.4.a)

Not informing quantity
of service

Shortcutting the specification
of services

Technical criteria must include
capacities that are relevant to
the services procured (Law
8.666, Art. 30, 8 1, II)

Using criteria without definition

The quantity of capacities
required should be informed in
solicitation documents (IN-5
Appendix VII-A item 10.3.a)

Not requiring minimum
quantity of capacity

Devising imprecise criteria
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10 Discussion

In previous chapters | anald technical criteria for the procurement of architectural

services using the concept of discretion, drawn on digeel bureaucracy theory. This

theory posits that ebablepmdicesthancondradictdulagonsr et i on m
Accordingly, lidentified a number of instances where actual pdliapderstood as

thedominant patterns of practi¢econtradicts intended policyn line with streetevel

bureaucracy theory, results of this study reveal tratysement officials, working under

the limits of their formal discretion and sometimes extrapolating tpemducedpolicies

that are Abiased in ways unintended by the a
or are antithetical to some of their objé i Lipskyd1980, 83)

In the following sectiond will discussactual policiedound in this inquiryand their
conseqguences, as proposed by simatl bureaucracy theorgiven the problersolving
character of this studywill also approach the conditions that enadd¢ualpolicies and

propose recommendatisfor policy-makers and practitioners

10.1 Actual policiesdiverging from intended policies

Streetlevel bureaucracy theory aims to identify actual polégen as the dominant patterns
of practice, that conflicts with intended policies devised by pehekersBelow | will
relate the actual policiadentified in this inquiry to the main concepts that structured

theresults, namely solicitation methods, services procured and technical criteria.
10.1.1 Actual policy related to solicitation methods

From the analysis gdatterns of practiceoncerning solicittion methods identified

thepolicy of privileging reverse auctionsegardlessof the nature of the servic&éwo

practices constitute this policy: indiscriminately using reverse auctions and not using prize
competitionsindiscriminately using reverse auctiotentradicts Law 10.520Not using

prize competitionsauld be considered discretionary decision stemmifigom an
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interpretation of IN5. Neverthelesghis practicegoesagainst what is intended by Law
8.664 as reviewed in Sectidh8.2 | discusgheseissues below.

10.1.1.1Not using prize competitions

Law 8.666 establishes that prize competitions are the preferred method for procurement of
specialized technical professional services, including architectural projects. However, this
inquiry shows that there wagro procurement for architectural services carried out by

means of prize competitions in 2017.

At first sight, thislooks likea plain case where actual policy is at odds with intended
policy. Yet, as seen in the literature review (Secta®), prize competitions are most
appropriate for services that require unusual solutions or for services including a strong
aesthetic concern, and they amrmally employed for new construction, not for renovation
or restoration. This means that only architectural services concerning {tiespga phase

for new construction would be fit for prize competitions. In this study, this type of service
corresponde toless tham% ofitemsprocured (4 out of 104 items, as reviewed in Section
9.3.3.

Given this issue, we may question teasonability of the inteded policy.On the one

hand CAU-BR and IAB have repeatedtgminded procurement officiatbat prize
competitionsare the preferred methdor procurement of architectural servicscording

to Law 8.666. In this regard, would bea logical move to lgpracticing architects instead

of procurement officials, who may have no knowledge on architecture, evaluakéllghe

of other architects. On the other hand, one can hardly endorse prize competitions for all
types of architectural projects, as mentioirethe paragraph above. For instance, it would
be a waste of time and resources promoting a prize competition festgn of a parking

lot or for the design of eommonoffice renovation.

It is also noteworthy the silence of #Non prize competitionssaa solicitation method for
procurement of services (Secti6r2.52). One would expect that ¥ would implement
prize competitions, given the pezénce established by Law 8.666. However, as noted by
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ProfessoRasbegiisl ati ve frameworks may remain
complex or controversial matters, leaving administrators to decide these issues at the front
| i n(2048043) This is the case of HS and prizecompetitions. The lack of a more

detailed framework for thapplication of prize competitions may discourage procurement

officials in this regard.
10.1.1.2Indiscriminately using reverse auctions

The use of reverse auctions faofessionakervicesincludingarchtectural serviceds
guestionable. Reverse auctions may lead to a race to the bottom of prices, threatening
thefeasibility of the servicéFernandes 2016, 133; Guarnieri and Gomes 2219,
Thegambling character of reverse auctions was clear in two aiides studied here
reverse auctions 158720042017 and 787700006/2016 (Section.9.2and9.9.3. This

is a problem that may compromise procurement of any type of items, but it is more
troublesomevhen it regards a service where quality has a significant impact on
theoutcomes, such as architectural services. Results in this study (Se8t®showed
many instances of reverse auctions where the discrepancy between estimated values and
contracted values was very high, which could be an indicatioricgfspthat are not

feasible Even sqit is not known to what extent very low contracted valasghose seen
here can lead tgroblens during the execution of the servide.two of thecases studiet
reverse auctions 2001@808/2017and 78770@006/216 (Section®.9.1and9.9.3 17 itis
quite reasonable to presume that the low contracted value was a cause for undesired
outcomes. Yet, this remains anecdotal evideRoea better understanding of this issue, it

would be necessary a study focusing on price feasibility.

Given the imerent complexity of architectural services, as reviewed in Settlop one

could conclude that reverse auctions would be unfit for procurementlofservices. From

the analysis of the regulatory framework and the concrete cases, however, one may contend
that reverse auctions can reasonably be used in procurement of services exclusive for
architects that do not regard a specific projeamelyoutsourced architectural services. In

such occurrences, there is no technical dimension inherentderthee, as discussed in
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Section4.4, and thus any ember of the professional order would be qualified to perform

these services. Reverse auctions could also be employed, albeit more question#idy, in

cases where it isvidentthat any architect could perform teervice, such as the design of

a parkirg lot orthe productionofias bui | t 6 | aStlldundermastect dr awi ng s
interpretation of Law 8.666, even outsourced architectural services oudbtaegbrocured

by means of reverse auctigisece it isnot possible to measure their performaancd

quality by means of usual market specificatig@astro and Lopes 2004, 327)

Theproblems associated with thediscriminate use of reverse auctions confirm that

theharm of contradictory rules surfaces when people try to apply such rules, as mentioned

in Section6.3,

10.1.2 Actual policies related to services procured

The patterns of practice concerning services procured degatdthe services
themselves, but rather the way the services are procured. | found two policies relaited to t

matter.

The first policy isprocuring different services in the same itérhe practice of bundling
different services in the same item constitute this actual pdlidg.practice violates I1.

It may lead to the use of inadequate criteria for &t leaeof the bundledervices. For
instance, when architectural and engineering services are bundled, technical criteria may
privilege the choice of an engineer, which can compromise the quality of the architectural
service performedlhatwas the case ireverse auction 200108 0008/2017, discussed in
Section9.9.1 In that reverse auction, an engineering firm was engaged for performing
architectural ervices, without an architect in their workforce. This might have led to their
desertion of theontract

The second policy ishortcutting the specification of servic8avo practices comprise

this actual policy: employing imprecise classification from CATSER and not informing
quantity of service. In both cases, procurement officials fail to provide a precise description
of the service procuredhese may be considered discretionary practices, dofatons do

not explicitly describe how services should be specified{lam@ATSER table leaves
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ample room for confusion. Nevertheles$ien imprecise classificatiosa employed
transparency will be affectedincedata related to procurement of a givaervice will not
be accurate. Furthermore, this practice may preseguaiblefirms from bidding since they
would not beaware of a procedure regarding sersiittey are able to perforrhastly,

when procurement officials do not inform the quantity o¥®e procured, there is a direct
effect on criteria that should be used, for the minimum quantity of a technical criterion
depends on thguantity of service procured. In the absence of this information, it is not
evenpossible to assess whether the doteused respects the 50% maximum allowed
by the regulatory framework heconsequence is that an unskilled bidder might win
thecontract.That was the case, amongst many other irregularities, in reverse auction
1587200004/2017 (Sectiof.9.2. In that reverse auction, the quantity of experience
demanded was way under what could be considered reasararieoneaccounts for

theestimated cosif sewices procured.
10.1.3 Actual policy related to technical criteria

From the analysis gdatterns of practice concerning technical criterdentified thepolicy

of devising imprecise criterialwo practices make up this policy: using criteria without

definition and not requiring minimum quantity of capacithesecouldbe regarded as

instances of discretionary decisions, for the legal framework doestaditlishprecisely

how criteria must bedescribed. Neverthelessdoes establish that criteria must be defined

by means of objective parametesis mentioned in Secti@?2.2.6 The use ofmprecise

criteria in procuremertdanlead toarbitrary decisionsobh i dder s6 Swwhapaci ti es.
decisionswerethe case in procedures 765707/2017 and 7877@M06/2016 (Sections
9.6.3.5and9.9.3r espectively). I n thesgudgemeninagynces, pr
have led to the choice of wiars that were not suitable to perform fsevices procured.

Moreover, tleir decisioncouldbe regarded as favoritism for one biddewill discuss

further on this matter ithe followingsection
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10.1.4 The matter of reflective judgement

The problems related to the actual policy of devising imprecise chitayabeseen as

matter of wher{during which phase of procuremenfjicials undertakeareflective

judgement. Devising a technical criterion necessarily implies a certain |enagleattive
judgement. For instance, is experience with design for a new library relevant for designing
a new school?At one point, procurement officials need to rely on their experience, or their
A pr ud@nstotke 8003, 390; Aquinas 1960, 33, 280; Burke 1988, 80; Flyvbjerg 2001,

2), for making this kind of decisions, whiclught tobe framedoy their formal discretion.

When procurement officials define capacities reqlémed state them in trsolicitation
document, they use theeflectivejudgement during the preontractual phase of
procurement, before soliciting bidders. This has two athgges. It gives thepportunity,
for interested parties, to submit objections questioninguiftability ofa problematic
criterion, which may lead to its correction. It also provides an objective criterass&ss
submitted bids, even though this objective criterion is the resultesfeztivejudgement.
This was thease of procedure 15266805/2017, reviewed in Secti®6.3.1

When procurement officialgpt for employinga vague capacity, such esperience with
services similar to the services procurétky transfer theieflectivejudgement to
theselection phase of procuremgwhen they chooséé¢ winning bid At this point, it is

too late to correct theriterion, and there is no objective parameter for judging submissions.
This enables arbitrary decisions, as wasctme of procedure 76570007/2017, reviewed

in Section9.6.3.5 It is thus better to make thisflectivejudgement before analyzing
submissions than during their analysisieaning that capacities required should be defined
asobjectively as possible during tpee-contractual phase of procurement.

The issue of minimum quantities required in a technical criterion falls csathe
reflectivejudgement conundrun®n the one handhere is no formula for calculating
theoptimal quantity of a capacity that would assure toatract is awarded to a sufficiently
skilled bidder. On the other hand, not specifying a minimum quantity in the solicitation
documenenablesajudgemenp f b i d d e r s &ckiggwlddctivify Theraforeito n
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would be better to set a minimum quantity in the@oatractuaphaseandto evaluate

submissions accordinglifhis was the case, for instance, in procedure 925138 0028/2017.
Procurement officials were abl éonanddismiBs ecti ve
a protest because they had established a minimum quantity in the solicitation document, as
weighed in Sectiof.6.3.6 By contrast, irprocedure 254445 0291/2017 no quantity was

established in the solicitation document. Thprecurement officials had to dismiss a

protest on this matter without an objective measure to supportidesion as reviewed in
Section9.6.3.9

Still, thequestion of how much @ capacity should be required lingers. In some instances,
it would beclearthat not a lot of experience is required for the semprocured As Figure

27 shows(pagel96), some criteria in this study required 10% or less of the quantity of
theservice procuredand these low figures were not the subject of protealthough
theabsencef minimum quantitywas. In other instances, it might be sensible to request for
as much as possible of a capacity. In such cases, regulations have already established
thethreshold of 50% of thguantity of theservice procured-or those cases where this
decision is not cleaprocurement officials may employ tAgistotelian concept of virtue,
which aimsto prevent both excess and deficiency. Aristotle suggested that, when answers
cannot be exact, one should aspire for the mean, based on past exp&RPRe336,

346 47). Under this view, thealues for the mean and for the reagviewed in Section

9.5.2may help procurement officials in th@idgement

10.2 Negative effects of actual policies

As streetlevel bureaucracy theory proposes, the problems of actual policies come up when
their outcomes are fAbi as e dé Jiomarewarditheticaltoni nt end e
some of t h dLipsky 1980j 88)tnentionedsearlier that the main objective in

public procuremens usuallythe purchase of items that offer optimal value for procuring
entities(Section3.4). Nevertheless, in Brazil thmaingoals of public procuremenate

controlling corruption and assuring bidders are treated eqi&#lgtion6.2). To analyze
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unintended of antithetical effects of actual policreselation to these objectives might
be useful toemploythe systems model discussed in Section 3.2.

What wehave seen in this inquiig that the conversion phase, when policies and

regulations turn into practisgis not deliveringp pt i mal val ue for procuri
money Privileging reverse auctions encages théowest bidder, not the most qualified
bidder.Reverse auctions create a gambling environment that encourages bidders to plunge
their prices. It is fair to reason that lgwaid winning firms will have to sacrifice working

hours which would othense be dedicated to refining conceptual designs or to identify
interference problems amongst architectural projects and complementary projects.
Procuring different services in the same item and shortcutting the specification of services
reduces economic gapetition, thus also reducing the chances of a qualified bidder.

Devising imprecise criteria increases the chana@nddrbitrary choice ofinning
submissionswhich may benefit unskilled bidders. Together, these actual policies lead to
outputs of unskikd bidders being chosen for architectural services. Unqualified, low paid
bidders are hardly going to produce high quality projects. In theguality of

construction works will sufferthreateningublic organization8 o ut.c o me s

Inregardtothe Brazii an r egul at or y f,thia reseavah ddednstalljm i n g o a
me to drawdefinite conclusions on theutcomes of controlling corruptio@n the one

hand we have seen that actual practices do offer a relatively high level of transparency
(Section9.1.1), which is an element of policies for controlling corrupti®Gm theother

hand, devising imprecise criteria may be seen as a means for an ajbigamyent of

bi dder so6 qgwhiehlopehsidood®t doroupt activitiesin what concerns the equal
treatment of bidderg r o ¢ u r e me practiced Idave @ lotad be desired. Actual
policiessuch as not using prize competitions and indiscrataly using reverse auctions
skew procedures towards unskilled, kiggk taking bidders who are willing to plunge their
prices to win bidsThat is detrimental to experienced bidders who wouldhbeto provide

a higher quality outputonsequently decreasing the likelihood of successful outcomes for

theprocuring entity.
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10.3 Conditions for @screpancy

This study revealed a number of discrepanbes/een intended policy and actual policy

Such discrepames may be theesult of negligence, including lack of awareness of rules, or

of deliberate disrespect for rul@Russell [1954] 2014, 20; Guess and Farnham 2011, 19;

Santos 201&41) As the streetevel bureaucracy theory suggests, explanations for

negligence or deliberate disrespect ought to be found icotttext where decisions are

made(Lipsky 1980, 17)Although | do not have thgretension to provide causes for these
phenomena, it ithusimportant to consider theontext that rendseithem possibleThree

factors may be at stake here: lbgal contexto f pr ocur ement of fici al s

official s6 shortf all of n e d wile abmnsektiorthémsbelowa nd s cant
10.3.1 Legal context

The regul atory framewor k agtvitesinBrazinsgo pr ocur e mer
complex that they find themselves in the situation described by Mayjaody and

Musheno as Arul e s at(2003,4d0)m dituatiomg wherentésaresol e b oun
abundant and sometimes contradictagmplying with all of themwould not be attainable

(Lipsky 1980, 14; Wilson 2000, 323; McCue, Prier, and Steinfeld 2020A%$3eviewed

in Sedion 6.2, the Brazilianlegalframework is rulentensive, and theppositionbetween

IN-5, whichgivesprecedencéo reverse auctions, and Law 866vhichgivesprecedence

to prize competitions, is an example of contradictory redgmrding procurement of

architectural service$n such a context, procurement officials may find it harsh to discern

their formal discretion and translate it correctly into operational discretion

10.3.2 Shortfall of needed skills

High-capacity agencies are the minorityBrBzilian public organizationgBersch, Praca,
and Taylor 2017a, 164n low capacityprocuring entities, mskilled procurement officials
may find themselves in charge of important and expensive procethaidsg arbitraryor
ill -informeddecisions without being awaoé this situationAs reviewed in Sectio.1, in

this context procurement officials may replicate decisions that nvadein past
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procurement procires, usually without questioning whether such decisions are suitable to
theparticularservice being procured.

Even amongst higkkilled procurement officialst is not realistic to expect thtieyhave
deep knowledge in every type of services and goods they must p(dbar€001, 40)In

the context of architectural services, procurement officials and architects should share
experiences and information on their respective fields for improving the odds of effective
procurement procedures. However, this dialogue tvieeireaucrats and professiorzds
bevery challenging(Thai 2001, 40)Henceit may be difficult for proctement officials to

correctly translate thiechnical dimension of architecture into technical criteria
10.3.3 Scant oversight

The lack of oversight enables arbitrary decisions without consequences for decision makers
in Brazilian public procurement. Extreme ea®f arbitrariness such as those reviewed in
Section$.6.3.5and9.7.1.4are only possible because there is nowatehing out fothese
proceduresAs discussed in Sectidhl.], the Federal Audit Office does not hold
enforcement power. Even if it did, procurement procedures have not been the focus of its
attention. Procurement officials thus are subjected to littewntability. Under these
conditions, there is not much incentive for procurement officials to improve their practice.
For instance, it may seem safer to reproduce proeg that have already been employed

by other procuring entitiesj\@n theregulatoy framework contradictions on solicitation
methods. Since mosbmpletedorocedures empl@dreverse auctions without
consequences for procurement officials, sticking to this solicitation method is bound to be
their easiest and safest choiEarthermorein the unlikely event that they are questioned
about theidecisionsthey may argue that their practices are standard amongst public

organizations, which can bgewedas a blame avoidance strat€gipod 2011, 17)

10.4 Recommendation®r policy makers

The review above corroborates the argument ofwsmith, Linarelli and Wallace Jr

(2000, 18) mentioned in Sectio®.3, suggesting that an effective procurement system
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dependsiot onlyon its regulatory framework but alsa its procurement environmenthe
conditions for the discrepancies unveiled on thisaxedeare elements of the procurement
systemFor improving the Brazilian procurement system from adown perspective,

policy makers should focus on these elements, as | discuss below.
10.4.1 Enforcement

Given thevolumeof procurement procedures, it is notgeaableo expectthatthe Federal
Audit Office would review all procedures carried out by mean€omprasnetin 2019

alone, more than 177 thousand procurement procedures were carried out in that'pfatform

As mentioned in Sectio®.2.4 the value of procurement procedures for architectural

services is generally low, thus they may not be worttattemtion otthe Federal Audit

Office. Nevertheless,rahitectural services will generate highlue procurement

procedures for construction. Thaality of architectural services will have a substantial

impact on construction itself. The value of architectural services may not represent a big
chunkofanorgni zati onds budget, but construction g

Consequently, procurement of architectural services dessreegjoversight.

This research did not focus on oversight, enforcement or accountability. Therefore, more
research is needdor sound recommendations on these matters. Nevertheless, it is
reasonable to expect that a stronger oversight is likely to improve enforcement of
theregulatory framework, thus reducing cases of arbitrary practices.

10.4.2 Organization

As mentioned in SectioB.3.1.2 the literature on public procurement suggésts a

centralized office for public purchasing can improvepghscurement systensuch

centrdization should reduce incoherence amongst procurement procedures, such as those
realizedby IPHAN, reviewed in Sectio.3.5 Having a centralized dfarm for carrying

out procedures, which is tlvase ofComprasnetis a step in thaght direction.

122 https:/iwww.gov.br/compras/{r/
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Nevertheless, the creation of a centralized organization for public procurement might be
elusive given the decentralized nature ofBnazilian federal dministration. It might be
more useful do build o@omprasndi success, making it simpler and improving
transparency for instancethe availability of data, as reviewed in Sectéh.], is likely to
improveby means o& mechanism that would prevent payments to be made unless all
mandatory documents are available in the system

10.4.3 Personnel

The streetevel bureaucracy theoguggests thatlue tothe high level of discretion held by
procurement officialsmanagerial supervisioor additional rules to frame discretion can do
little to improve their efficiency. Gvernments would be betteff improving procurement
of ficial sd s lkrelidwed,in Sacti@Bt3H.8and3.B.2.2mpleed. u r

I n this vein, it is advisable to irefiningst I
their judgementSuch training should aim at improving coherence between services
procured, solicitation methods and technical critérfias regarch revealed that often their
judgementegarding technical criteriaill be situated in a grey zoriefor instance, what
experience would be compatible with the serdesign for a parking Igtor what quantity

of experience is reasonable for the de$§500 square meters of new intensive care units

in a hospital?

The choice of solicitation methaslalsoan issue thadeserves to be approached in a

training program for procurement officialBhis choiceagain depends on their judgement.

As mention€ in Sectiord.2, open tenderingndreverse auctiamaremore suitable for

selecting the lower price; request for proposals, for choosing a specific arcmtqutize
competitiors, for choosinghe bestesign.Under the Brazilian regulatory framework,

however, these distinctions are not so claar becaus request for proposals and open
tendering are in practice the same method. Procurement officials still must make
discretionary decisions, based on their judgement, on whether a service requires the choice
of an innovative design, which would call for grizompetitionsor whether it requires the

service of an experienced architect, which would call for a vahsed open tendering (or
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request for proposals/request for quotations, depending el or whether a service
only requires the cheagtssewnice provider, which would call for a reverse auction.

Critically calling out past procurement
reflexive judgement, thus improving coherence between services procured, solicitation
methods and technical criteria. Training programs based on case studies of eshline®c
could be particularly suitable for this gd&lyvbjerg 2001, 82)

10.4.4 Regulatory framework

It would be tempting téamprove decisions concenyg technical criteria and solicitation
met hods by i mplementing further rul es t
already work in a very complex legal environment, conmgigoo many rules that do not
constitute a coherent whola&dditiond rules would likely be perceived as just more red
tape, thwarting efficiencin procuremen{Wilson 2000, 345; MaynartMoody and Portillo
2012, 274)

The proposedill discussed in Sectiof.2.8seems to be a step in the right direction,
replacing the three main laws byapposedly less complexe.Although its learning
curve costs can be higB8clar 2000, 4445), thenew law is expected to simplify
theregulatory framework of public procurement, thus reducing dverats in the long

term.

But what can be done specifically for addressing the difficulty to devise technical criteria
for architectural servicasnder the current regulatory framew®ikhe Brazilian

government has published guides for procuremesbwietypesof servicespnamely
surveillance, cleaning and transportat{Bnasil 2019a) Procurement of architectural
services has its own set of challenges, as discussed in this reGaechthefinancial

impact of architectural services, it would be advisadlproduce a guide for these services
too. In what concerns thmeain points discussed in this inquiry, and in accordance with

extant rules, | would suggesicludingthe topicsbelowin such a guide
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1 To provide an objective judgement of bidsledined capacity relevant to teervice
procured must always be included in technical criteria. If any experience is
accepted, this shoullsobe stated, but procurement officials should not employ
themere reproduction afontents of theegulation astechnical criten.

1 For the same reason, it is important to require a minimum quantity. Even if not
much experience is needgulpcurement officials shouleistablish an objective
threshold for measuri ng Dbrithd chadeinseiedopual i f i c
this study(Section9.5.2 may beemployed aseference poirstfor this mater.

1 Prize competitions are not necessarily the best avenue farrpnoent of
architecturakervices. Some services requiring specialized knowledge demand a
strict analysis of specialized qualification, thus a vddased process, including
evaluation criteria, should be preferr@dize competitions would serve bettermas
solicitation method for services requiripgrticularlycreative solutions or services
demanding a subjective assessment of aesthetic qualities.

1 Reverse auctiacanonly be used for services that do not regard a specific piioject
for instance, it could be used for contracting outsourced architects that would work
in a regular basis for a procuring entity.

Despite the recommendati ons adypolciesaremoe must a
substitute for wise judgemen({2808,128)as phil osop
Therefore, investing in procurement official

improving procurement procedures for architectural services in Brazil.

10.5Recommendations for practitioners

The discrepancies unled in this studyalso underscorthe need of improving practices in
procurement of architectural servidesm a bottomup perspectiveln regard to technical
criteria,procurement officials malge tempted to devise restrictive criteria to ensure only
skilled bidders can be qualified. This strategy, however, must be balanced wptintiaey
objective in procurement of fostering economic competitwrachieving optimal

allocation of resource&nforcing strict criteria for procuring architectural seegienay
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thus be counterproductive. As reviewed in Sectidnl, an architectods exper
always pledge of a good quality project. Furthemnaoo strict technical criteria would be

unconstitutional, as mentioned in Sect®a.1

It can be argued that any Brazilian architect, member of their professionalcangerpe
considered capable of executing services exclusive for architects. In this regard,
procurement officials should avoid usurping tbke of professional orders, sethe latter

are responsible for determining who are the professionals qualified in their fields.
Nevertheless, it is hardly desirable to grant any service to any architect. Results of this
study revealed instances where specialized knowledge is estardietomplishing

services procured. These were the cases of design for a pharmaceutical laboratory and
design for restoration of heritage buildings. These services conjugate spatial design with
skills that go beyondthev e r age ar c¢c hi t mgkrowledgedhatiisindt myghtd e ma n d
in architectural schools. These types of services, which are not restricted to the two
mentioned above, could thus be classified as specialized technical professional services,

under thalefinition proposed by Justen Filheyviewed in Sectio.1.3

Unfortunately, it is not possible to produce a list of all architectural services that could
match the classification of sgalized technical professional services. Procurement officials
oughtto use their prudence, framed by their formal discretion, to identify such cases. One
particularly difficult instance would be the case of design for renovation or retrofit. This
serviceis generally more complex than design for new construction., Tlheeme cases,

such as the renovation of a hospital including a surgery center and rooms for sterilized
materials €.g.,procedure 15512@003/2017), the service would be considered a

specalized technical professional service, whereas in other cases, such as renovation of an
office (e.g.,procedure 17021@008/2017), it would not.

In what concerns solicitation methods and their relation to services procured,
thecontradiction between Law @66 and IN5 leaves ample discretidar procurement
officials, discretion thatheyhave not used in line with the intended policythis regard,

procurement officials must recognize that a law takes precedencigsaegulations.
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Therefore, theyghauld classifyarchitectural serviceas services of predominantly

intellectual naturethus precluding the use of reverse auctions as a solicitation mefiaod
procedures for contracting outsourced architects that would emoakregular basis for
theprocuring entity This practice should improve the chances that an adequate solicitation
method will be employed, enhancing the importance of technical criteria for the selection of
a skilled architect, instead of thewest price.

252



11 Conclusion

It is suggested that the conclusioina thesishouldsum up the mairesults discuss
thework in relation tothetheory usedpresentontributions to the domain of study,
underscore the original aspects of the inguaddresdimitations of thefindingsand
propose new avenues for resegihillips andPugh 2010, 6657). This chapters thus
divided accordingly, starting with summary of main results, followed iogplications of
my findings to streelevel bureaucracy theogndtheir contributionsto the field of
technical criteria within the fieldf public procurementhenadiscusgn onoriginality

andlimitations of this studyclosing with suggestiorfer future research.

11.1 Summary of main results

In this section | reprise the main results of this study, in line with the respagstions

proposed.
What is the intended policy for the procurement of architectural services?

| approached the intended policy in Chaptein Seciton 7.1, we have seen that, as a rule,
these services should be considered services of a predominantly intellectual nature.
Therefore, they should nbe procured by means of reverse auctions. Howegague

concepts andontradictions within the regulatory framework create discretion, allowing
procurement officials to extensively use reverse auctions. In S&c8dndiscussed

the characteristics of technical criteria that may be employed for procuring architectural
services, namely proof of experience related to the service procured and thiy gfianti

such experience. In Secti@Bwe have seen that any type of architectural service may be
procured, but these services must be properly ciegst architectural services; they

should not be procured alongside other types of services, such as engineering, bundled as

only one item.

253



What solicitation methods are employed for the procurement of architectural services?

| reviewed the solicitation methods employed in procurement for architectural services in
Section 9.2. Most of thigme architectural services are procured by meansvefrse

auctions. No prize competition was carried out in the period studied.
What architectural services are procured?

In Section 9.3 | approached the matter of services procured. More than half of the items
procured concern basic design or executiongtesf architectural projects, but most of

thetime they were not classified correctly as architectural services.
What technical criteria are used?

Section 9.4 reviewed the capacities required as technical criteria. In roughly half of
thecriteria studied &re the capacitgxperience with similacbmpatiblefelevant design

was employed, which may leave room feflectivejudgements. In Section 9.5 | dealt with
the quantity of criteria required. Very few procedures imposed a quantity above the legal
threstold. However, in most cases no quantity was informed at all, which again leaves

room forreflectivejudgements.
What are the actual practices of procurement of architectural services?

Section 9.8 synthesizes the practices observed in this Jtaedynost common arbitrary
practices ar@ot using prize competitions, bundling different services in the same item,
indiscriminately using reverse auctiomgt requiring minimum quantity of capity, and
employing imprecise classification from CATSERSection9.91 portrayed some cases of

procurement procedures, highlighting negative autes of arbitrary practices.
What are the dominant patterns of practice that add up to actual policy?

In Section9.101 discussed the dominant pattermf practice that added up to actual policy.
Four dominant patterns were identifigulivileging reverse auctions regardless of

thenature of the service, procuring different services in the same item, shortcutting
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the specification of servicemnddevisng imprecise criteriaAs arguedn Chapterl0, these
actual policies go against the primary objective in public procurement, which is

the purchase bitems that offer optimal value for procuring entities. Thleynot contribute
either tothe main goals of public procurement in Brazil, which are controlling corruption

and assuring bidders are treated equally.

11.2Implications for streelevel bureaucractheory

Applying different theoretical frameworks to practice can lead to agyneatierstanding of
procur ement (KohldandStemnield ZD18W2Q%Keke | presented an instance
where streelevel bureaucracy theory was applied analyzing the worlf procurement
officials. As streetlevel bureaucracy theory proposes, results from this research confirm
that administrative discretion can lead to a discrepancy between intended policy and actual
policy. Althoughprocurement officialgannot be considered stréetvel bureaucrat
thetheory proved useful for unveilingnintendedracticesstemming fromadministrative
discretionin their caseProcurement officials do not interact directly with citizens, yet
these unintended practicgield effects on the population. the casef procurement of
architectural servicesindesirecbutcomescan take the shape of reduced lifetime, costly
maintenance or inadequate spaces of public buildings and structures duajt@libyv

architectural projects.

Unlike recent studies based on stiesel bureaucracy theorwhi ch f ocus on bur e
perception of discretioffor insenceHe nder son, Hi cl ghisstudgnd Bal i ca
focuses on discretion in practice; in other words, on operational discretion which adds to

actual policiesTheactual policies producealy procurement officials are different from

thoseused by stredevel bureaucrats, adentified by Lipsk. This difference is in line

with previous studies that employed strsetel bureaucracy theory to ass#dsswork of

other types of bureaucra@s mentioned in Sectidn4. Instead of thgeneralpractices

found by Lipskyi rationing services, controlling clients, husbanding resources and

managing consequences (SectoB) i procurement officials in this studygaged in

actual policy that is specific to the nature of their work. Namely, pnigjlege reverse
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auctions regardless the nature of the servicthey pocute different services in the same
item, they $iortcut the specification of servicasd they dvise imprecise criteria

Theunintendedractices observeare only possible in a procurement environnvemich

allows forgreatdiscrepanciesas thosdéound in tis study. Theonditions for discrepancy
reviewed in Sectiod0.3 namelythe o mp |l ex | egal context of proc
procurementoffick s 6 s hortfall of needed skills, and
of administrative discretiorAs posited by stredével bureaucracy theorthis high level

of discretionis the enabler of divergengbetween intended policy and actual policy

This research also endorses compaimtgnded policy andctual policyas a usefulool for

finding unintended outcomes, as proposed by steset bureaucracy thearin this

inquiry, lunveiled discretinaryand arbitrary decisions nested in tiractice of

procurement officialsThe main difficulty of thisapproacHies inassessg actual policy.

Public documents concerning procurement turned out to be a valuable source of
informationin this inquiry, in spte of theinitial challenges | faced to retrieve relevant data.

This research has thus enlarged streetv e | b ur e afield of applicatidnihte or y 6 s

the domain of public procurement

11.3 Contributionsto research on technical criteriapablic procurenert

Studies on technical criteria procuremenare very fewConcerningechnical criteria

in general, esearchers have underlined treed of studiefocused orsuccessful criteria
and their contexts order to limit undesired behavio(Ruparathna and Hewage 2015, 1)
It is also suggested that a more comprehensive understanding of qualification and
evaluatiomactivities in public procurement is needed proper use of discretigifatrucco,
Luzzini, and Ronchi 2017, 2683). Concerningechnical criteria irprocurement of
architectural services, researchers hewggested thatomparing technical cetia in
different jurisdictiongSporrong 2014, 33ndanalyzing theelationship between technical
criteria demanded arrésults in procuremeifYolker 2012, 757are two avenues to be

pursuedIn what pertains to the Brazilian context, there is a lack of empirical studies about
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technical criteria; such studies could be a stgnoint for improving the selection of
bidders(Lotta, Pires, and Oliveira 2014, 465; Fernandes 2016, 428; TCU 2019b, 49)

By describing current practicesgardingorocurement of architectural services in Brazil,
this studyfills some of tle gaps mentioned abaVirst, | have provided a detailed
description of technical criteria and tbentext in which they were used, including services
procured, solicitation methods employed, values of procegenvestual protestand
cancellationgSectons9.2through9.7). Second, | have provided an account of

pr ocur e me miscretimhay deasiorssh Sedion®.6.3 9.7.1and9.9, where |
analyzed protestgancelled proceduresmdother selectedases of procedures,
respectivelyThis account shows that procurement officidtemmignore regulations when
they devise and when they evaluate technical criteria. Thirdletheiption of criteria and
their context may also enable future research comparing criteria employed in Brazil with
criteria employed in other jurisdictionsinally, theanalysis of cancelled procedures due to
technical criterigSection9.7), as well as thanalysis of cases unveiling undesirable results
(Section9.9), contrbute to thaunderstanding of theelationship between technical criteria

demanded and results in procurement.

| alsoproposea conceptual perspective for approaching technical criteria for architectural
services. Asuggestedh Figure8 (Section4.4), | analyzel technical criteria as

theinterface between thechnical dimension of architecture and criteriasielection of
bidders in procurementhus, elevant criteria for architectural services are those that
correctlytranslate this technical dimension into technical critdis view is compatible

with the Brazilian regulatory framework, which provides that critdemandeanustbe
relevant tahe subject mattesf procurement

Finally, I identified theproblem of discrepancy between intended policy and actual policy,
drawing on steetlevel bureaucracy theoriProcurement officials use their discretionary
powers to determine what is technicakyevantin aservice Yet, some decisions made by
procurement officials can be considergdntended oarbitrary Section10.2accounts for

the negative effects of tteetual policy, especially tHaas towards unskilled, highisk
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taking biddersResults in this study corroborate fingsfrom previous research on
technical criteriamentioned in Sectio#.3, showing that there is a disconnection between
actual policyand intended policySporrong 2011, 71)hisinquiry canthusbe regarded as
a contribution taheawarenessf unintended andrbitrarydecisions in procurement

architectural services

11.4Research originality

Table43below presenta sy nt hesi s ntilbutionshn redation to previodsly ¢
identified needs of research in the fielldawingthe relation of these contributions with
originality in research, as proposed by Phillips and RA0h0, 69) In this regard, this
research can be considered originaltfoee reasons. First,unveils data that is available,
but thatwasnot used for producing knowleddeorganized the data obtained from
Comprasneaind other publicly available sourceddok at new areas of the public
procurement disciplinggrodugng information that wasised for unveiling @roblem.
Secondlit places great emphasis in crafisciplinarity.In this researchiborrowed
concepts from théterature on the fields of public procurement, administrative law and
architecture, and combined them with a review efBhazilian regulatory frameworko
produce the portrait an issuen public administration. This interaction disciplines is
usually needed for tackling problems in tieal world(Phillips and Pugh 2010, 59)hird,

it applies new evidence to an old issue.

thelens of streefevel bureaucracy theory, | was able to devise principleguidingtheir

discretionary decisions.
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Table43- Research needed, contribution and originaliyased on Phillips and Pug(2010, 69)

Research needed Contribution Originality

More information on criteria Description of technical criteria | § Carrying out new

used and their context and respective services empirical work

(Ruparathna and Hewage procured 1 Setting down new

2015, 1) information for the first
time

Comparison of criteria Portrait of criteria in Brazil 1 Looking at new areas of

between jurisdictions makes possible comparing the discipline

(Sporrong 2014, 33) with other jurisdictions

Relationship between criteria Analysis of criteria which led
and results of procurement to protests or cancellation of
procedures (Volker 2012, 757) | procurement

Analysis of cases showing
undesirable results from
discretionary decisions

Exploration of conceptual or Use of theoretical framework 1 Being cross-disciplinary
theoretical frameworks (Koala | from public administration in
and Steinfeld 2018, 299) the context of architecture and

administrative law
Guidance for proper use of Principles for guiding 1 Bringing new evidence to
discretion (Patrucco, Luzzini, discretion on technical criteria bear on an old issue
and Ronchi 2017, 2621 63) and solicitation methods

11.5Research limitations

The streetevel bureaucracy theory is useful for revealing the discrepabetesen

intended policies and actual policié¢evertheless, the theory alone doespnovide a

deeper understanding on procurement offidialstivations for acting in ways that are not

in accordance with intended policies. As mentioned above, this study unveiled a number of
conditions that afford such discrep&scButit is not possibléo know for sure what was

going on in procurement officialsd minds whe
specific solicitation method. For a deeper understanding of motivations, a research based on
ethnographic approaches and storytell;igore likely toprovide fruitful results.

Theconditionsfor discrepancy found here may provide a steppingstone forreaehrch
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It is alsoimportant to mention limgof this study in what concesmarchitectural servicest
was out ofmy scope to analyzpossibleaesthetic criteria for architectural services.
Thereforethe aesthetidimensionof an architecturadervice which could be a criterion for
selecting an architect under the Brazilian regulatory framewbskmeans of prize
competitions was not analyzedt should be noted thakesthetic criteria ateardly usedn
practice There was no prize competition angst theprocedures analyzed, which spanned

a whole year.

Finally, thereare limitationsdue tothe crosssectional nature of this study. Only
procuremenproceduresvailable inComprasneturing year 201 Wwereincluded in this
research. Documents @omprasneprovide an accurate portrait of practices in Brazilian
federal public organizationbdleverthelessstate and municipal organizations werestly

left out of this researci®nemay contend that the framervkdaw is thesame for all public
organizations, and that we may expectgh@urement environment to be comparable

across different jurisdiction levels. Henee could hypothesize thptactices regarding
technical criteria would be similar across gjpe¢s of organizations. Yet, it might be

possible that state and municipal public organizations behave differently than federal ones,
since they may establish more detailed rules for their own procurement processes, as long
as these rulesomply withfederad laws. Furthermore, limiting procedures to those carried

out inyear 2017revents us frongeneraling the results outside this period.

11.6 Future research

Through this thesis, | spotted some shortfall&eowledgeconcerningoublic procurement
which | could not fulfill | elaborate here ahe points thal deem most important for

improving scholarship on this matter

In what regards therosssectional nature of this studyew research focussing entended
periods would eable a broader generalization. In addition, a longitudinal study
encompassing periods before and afterati@ption of theroposed bill (Sectio6.2.9

could also offer an insight on whether procurement officials change their practices in light
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of thenew law.It can be expected that a clearer definition, provided byekelaw, of

how archiectural services ought to be procured might improve related practices of
procurement. Alsootextend our knowledge siate and municiparganizationsn Brazil,

future researchould employ concrete case studies dealing with them, as suggested by
professor Haridimos Tsoukd2009, 295) However, a broad study would be very
challenging, since information is spread amongst 27 different databases in what concerns
organizations under state jurisdictions, and thousandglo$ites and databases in what
conceris municipal organizations, assuming information is available. Researchers would
need to employ a sound sampling strategy to assure feasibiliahdidy of a study of

this kind.

In regard to transparencymientioned in Sectiof.1.1that, in spite of some difficulties, |

was able to obtain all documents that were relevant for this research. This result could serve
as a benchmark for comparative stgdim levels of transparendyor instance, previous

research (Sectiof.3) showed thait was difficult to gain access to procurement documents

in the Netherlands.

Another fruitful path for research concerning transparency is analyzing the quality of
information available. In this inquiry, | have noticed that some practices in procurement
harmed the quality of information, most notably bundlingedéht services in the same
item and employing imprecise classificatioinservicesStill, it is not knownif such
practices are restricted to architectural services or are widespretttermore,tiis not
knownwhetherthese practiceareconcentrated iBrazilianfederal organizationshey

could alsdbe commonlyemployed bystate and municipgdrocuring entities

Like transparency, values of procured services were not the focus of this reseaus.

be noted, however, that estimatedues of services may have an impacttechnical
criteria. As reviewed in Sectidh?2.2.6 the choice of criteria depends thre value of
services progred. Therefore, it could be argued that criteria usegnoe@edure could be
biased when procurement officials provide a questionable estimated value of services.

Theremarkable discrepancies between estimated values and contracted values hint at
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thenead for research on thisatter In this vein, &least three lines of investigation seem
fruitful. First, assessing the quality e$timations carried out lgrocurement officials
might shed light on reasons for such discrepancies. Se¢oval)ld be usefito assess
thequality ofservices that were contracted for a very low priceyhether there were
amendments on thentracted values during the execution of these sengceh
information could suggest thesaouldbe a lower limit for prices submitted by bidders.
Third, an inquiry on values obther types o$ervices could show whether discrepancies
between estimated values and contracted values are systemic or restacthiteotural

services.

An evaluation bthe outcomes of architectural services could also shed light omreléten

between value and quality of servicA#though it would be difficult to evaluate quality,

some objective measures could be employed as a proxy, such as amendments on values

dui ng construction, wuserso6 satisfaction, main
certifications. Studies on tlmutcomes of architectural services could also enable

comparative studies between jurisdictions with diverse approaches regarding proturemen

of these servicesn this vein, it could be fruitful to relate solicitation methods qudlity

of services. For instance, a systematic study exposing the low quality of services procured

by reverse auctions would be highly valuable for procuremermiaiffi

It is not clear at this moment if the discrepancies found in this study are limited to
architectural services. Research applying the theoretical framework and the methods used

here to other types of services is bound to produce useful results.

Findly, not all projects leading to construction are contracted out. Many architectural
projects are produced-tmouse by public organizations. It is not known if the quality of in
house projects is lower than contracted out projégtevaluation of th@utcomes of
architectural services, as suggested above, could also focus on comparing these two
different sources of architectural projecisis informationwould be useful for

administrators when they have to decide ho@seservices ought to be provided.
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Appendix 1: List of UASGs

UASG

||Procuring entity

020001

|Senado Federal

040001

Supremo Tribunal Federal - STF

080002

Tribunal Superior do Trabalho - 112 Regido/AM

080016

Tribunal Superior do Trabalho - 102 Regido/DF

080026

Tribunal Superior do Trabalho - 242 Regido/MS

090003

Justica Federal - Secao Judiciaria do Para

090005

Justica Federal - Secdo Judiciaria no Piaui

090012

Justica Federal de 1° Grau i Secédo Judiciaria da Bahia

090023

Justica Federal - Secdo Judiciaria do Distrito Federal

090027

Tribunal Regional Federal 12 Regiao

090038

Justica Federal - Secdo Judiciario do Estado do Tocantins

110322

Gabinete de Seguranca Institucional da Presidéncia da Republica

120196

Ministério da Defesa - Grupamento de Apoio da Saude

120626

Ministério da Defesa - Grupamento de Apoio de Pirassununga

152663

Instituto Federal de Educacao, Ciéncia e Tecnologia Catarinense i Campus Luzerna

153032

Universidade Federal de Lavras - MG

1153038

|FAPEX - Fundacéo de Apoio a Pesquisa e a Extensao

153047

Hospital Universitario Cassiano Anténio Moraes

153052

Universidade Federal de Goias

153079

Universidade Federal do Parana

153103

Universidade Federal do Rio Grande do Norte

1153167

|Co|égio Pedro Il

154032

Universidade Federal de Ciéncias da Salde de Porto Alegre

154046

Universidade Federal de Ouro Preto

154070

Hospital Universitario Jalio Muller

154618

Instituto Federal Baiano - Campus Governador Mangabeira

155008

Hospital Universitario do Piaui

155009

Hospital Universitario de Brasilia

155124

Hospital Universitario Maria Aparecida Pedrossian

158009

Instituto Federal do Parana

158156

Instituto Federal de Educac&o, Ciéncia e Tecnologia do Acre i IFAC

158275

Instituto Federal de Educacéo, Ciéncia e Tecnologia de Minas Gerais

158304

Instituto Federal de Educacao, Ciéncia e Tecnologia do Sul de Minas Gerais Campus
Machado

158341

Oeste

Instituto Federal de Educacéo, Ciéncia e Tecnologia de Rond6nia Campus de Colorado do

158377

Salinas

Instituto Federal de Educacéo, Ciéncia e Tecnologia do Norte de Minas Gerais Campus

158658

Universidade Federal da Integracao Latino-Americana

158720

Universidade Federal do Sul da Bahia
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UASG

Procuring entity

160036

Comando Militar do Nordeste 62 Regido Militar

160066

Comissédo Regional de Obras da 112 Regido Militar

160078 |Colégio Militar de Campo Grande

160163 [Comando da 82 Regido Militar

170010 |Secretaria da Receita Federal do Brasil

170018 [Superintendéncias Regionais da Receita Federal - 1a. Regido Fiscal
170088 [Superintendéncia Regional da Receita Federal - 62 Regiao/MG
1170131 |Superintendéncia de Administracéo do Ministério da Fazenda/SP
170134 |Delegacia da Receita Federal do Brasil em Aracatuba/SP

170217 |Delegacia da Receita Federal do Brasil em Belém - DRF/BEL
|170388 |De|egacia da Receita Federal do Brasil em Dourados/MS

170394

Corpo de Bombeiros Militar do Distrito Federal

170516

Delegacia da Receita Federal em Anapolis

1179085

|Banco do Nordeste do Brasil S/A

200035

Procuradoria da Republica em Minas Gerais

200038

Procuradoria da Republica no Espirito Santo

200043

Procuradoria da Republica no Estado do Rio de Janeiro

200108

Procuradoria Regional do Trabalho - 182 Regido

200121

12 Superintendéncia de Policia Rodoviaria Federal

200139

2° Distrito Regional de Policia Rodoviaria Federal/TO

200207

Procuradoria da Republica da 5% Regiao

201014 |Banco Nacional de Desenvolvimento Econdmico e Social - BNDES
250025 |Ministério da Saude - Nucleo Estadual em Minas Gerais

254445 |Instituto de Tecnologia em Imunobiologicos - Bio Manguinhos
254462 |Fundacdo Oswaldo Cruz

255025 |[Fundacao Nacional de Saude - SP

255026 |Fundacédo Nacional de Salde - Coordenacao Regional de Sergipe

343003

IPHAN - 32 Coordenacédo Regional - MA

343007

IPHAN - 72 Coordenacgao Regional em Salvador

343011

IPHAN - 112 Coordenacao Regional

1343034

|Instituto do Patriménio Histdrico e Artistico nacional - IPHAN/MS

343036

IPHAN - 192 Superintendéncia Regional em Teresina

343041

Instituto do Patrimdnio Histérico e Artistico Nacional - IPHAN Superintendéncia do Estado
do Amapéa

344001

Fundacédo Casa de Rui Barbosa

380941

Delegacia Regional do Trabalho em Minas Gerais

1389086

|Conse|ho Regional de Engenharia e Agronomia de Mato Grosso do Sul

400066

Superintendéncia Regional do Trabalho no Espirito Santo

420001

Ministério da Cultura

443001

Agéncia Nacional de Aguas

530001

Ministério da Integracao Nacional
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UASG

Procuring entity

765701

Hospital Central da Marinha

765705

Unidade Integrada de Saude Mental da Marinha

765706

Sanatorio Naval de Nova Friburgo

767000

Diretoria de Assisténcia Social da Marinha

787700

Hospital Naval de Brasilia

925138

Banco Central do Brasil - Geréncia Administrativa em Sao Paulo

925152

Conselho Regional de Contabilidade de Minas Gerais

1925175

|CONFEA - Conselho Federal de Engenhaa e Agronomia

925387

Prefeitura Municipal de Belém

925856

Secretaria de Estado de Saulde Publica do Para

925942

|Tribuna| de Justica do Estado do Para

926066

Companhia de Desenvolvimento Econdmico do Para - CODEC

926195

Universidade Estadual de Roraima

926245

|Centrais de Abastecimento do Distrito Federal S.A.

926697

|Assemb|eia Legislativa do Estado do Rio Grande do Norte
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Appendix 2: Data extraction for CATSERYV table

Data regarding the service type codes used in the procurement electronic platform
(CATSERYV table) are available on the ditép://compras.dados.gov.br/docs/home.html

To have access to these data, | created a file cAdtBss, and then | imported XML

takes directly from the site. However, it is only possible to have access to sets of 500
records. There were 2039 service type codes, therefore | had to import six datasheets, using
the following addresses:

1 http://compras.dados.gov.br/servicos/vl/servicok.xm

http://compras.dados.gov.br:8080/servicos/v1l/servicos.xml?offset=500
http://comprasiados.gov.br:8080/servicos/v1/servicos.xml?offset=1000
http://compras.dados.gov.br:8080/servicos/v1l/servicos.xml?offset=1500
http://compras.dados.gov.br:8080/servicos/v1l/servicos.xml?offset=2000
http://compras.dados.gov.br:8080/servicos/v1l/servicos.xml?offset=2500

=4 =4 =4 -4 4

| named the imported tablds servicos_0000, T_servicos_0500, T_servicos_1000,
T_servicos_1500, T_servicos_2000, T_servicos_286pectively.

Once all datasheets were imported, | appended all of them into a single table using the
following command:

Create Query > SQL mode:
INSERT INTO T_servicos_0000
SELECT T_servico4000. *
FROM T_servicos_1000;

This operation must be done foregy datasheef, _servicos_000Being the final table
which will contain all records, antl_servicos_10008eing one of the tables containing sets
of 500 records. In the end, | had one tablservicos _0000ontaining 2039 records.
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Appendix 3: Accessing procurement documents

from Painel de precos

It is possible to access a list of procurement ptomes and their respective procurement
documentation by the sitétp://paineldeprecos.planejamento.gov.br/PainelServicos.html
following the steps below. Steps 4 to 10 need to be repeated for eaathupeoce

Step 1:Select the service code (in this case, 51, 78 and 20591).
B ous | saiens | e | | i

A

DU -, servicos (Bls

=

4 QCULTAR FRTROS

P 146.455 R$ 65.013.841.564,91

KKKKKKK
2 T

Qs .
N
e ]
= 3
I
— T
-

T

Periadda Compra

Forrma da Campra A . y . ol ™ o . sa » -~
e ‘ " E || m im
AVANCAR ANALISE =

D= - .

Step 2:Select the year(s) (in this case, 2016 207).
B oS | sankene | e | | it

] MNSTERG DO

D - servicos | ila

R$ 8.010.150,54

v 1 i
- iy
Periods da Compra "' \
/| .\.
P s U
_— { \ e ..
S— e ) SRR R S N S
- e ® vedors P m— P ——

AVANCAR ANALISE =
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http://paineldeprecos.planejamento.gov.br/PainelServicos.html

Step 3:The results show the totals for the types of pdaess selected. Click on
AVANCAR ANALISEat the bottom right.

[ Pl s nices | aesssbimtemagte tagusge | cnse [ 1
N e MNSTERIC BO
) preos  pAmmMENS o servicos | Mlla

oo ompen RS 116.552,85 R$ 2.842,14
Codigaservo
Duergte

R$ 0,47~ R$4,3mi«

Objen da Compra

CIRYCPHNOME do Fornocadar
Porte da Erpresa a4

Unidace de ormecaments.

i 56

oo

uss

268,1 mi

Madlkdace &4 Compra

Periodo da Comprs

Forma da Compra

s

bt VEAD ANTERICR

i - I

Step 4:The system lists all the selected prbaes. Click on the eyshaped blue icon at
the left to get theletails of a proadure

[ T . Farticpe  hcersabintormagio  Logaiacio | conws [ ]
(Y Paineld MNETERIO DO al
S Preges oo EaesTAo SERVICOS {58

[ " @ vosos

R$ 116.552,85 RS 2.842,14 R$ 0,47

Opgfes  ldenificagio  Nimers  Modaidde  Codigods e Unicadede  Quanckide  Vaor  Forecdr agio UASG- nidoce Gascorn Ducadn
Gcmpa  demem carsen, Fameomenms  cfersda s s
& x OXSHDIT 000 Dspensace 51 ESTUGOS E PADIETOS URBANISTICOS ¢ MeTRO? 20 mos sEaRQUn E Tou- e EPORTO  ZM0SZ0TT
clacho PaGETICDS. auesszs .

e x DEmE oo heg B ESTUCGS £ PROJETOS URBANISTCOS ¢ M mce  mam : e SPITAL UNIY. MY APARECIDA
PAICAGTICOS | ARQUTETONICDS. SERIDS HOSPITALARES PEDROSHAN

o x ONUDE w02 Prede 5 ESTUCOS E PAGIETOR URBANIETICOS / METRO 0000 RSQAD ||PROIETOSE CORSTRUCORS LTDA-£6 WATFEDDE EDUC.OENCE 155304 WSTSUL DE MCANPLS e
PAISAGETICDS / ARQUTETONICES. Quepkeno TECDO S DENG vt

e y RUDE  woz g Bl ESTUDCES £ PROJETGS URGANISTICNS / weTRgs \SK RS100 PRONTO ENGENARMAGRELI-VE ISTADOE EDLCORNCE TS 154 DETREDDE osae
PAISAGSTICOS | ARQUTETOICES QUADRABCS DE RENDON, RENDONICAMPUS COLORADO D

& x OESDE  wons  Freshe Bl ESTUEGS E PACJETOS UREANISTICGE ¢ ~ om  wm 3 155124 HOSPITALUNY. AR APARECIDN 275016
PAISAGITICOS / ARQUTETONICES. SERILOS HOSPITALARES PEDAOSSIAN

o x DNuRE o presse s ESTUGOS E PRTIETOS URBANISTICOS / meTROS S0 RELOD PRONTOENGENMARABRELI-WE INSTFEDDE EDUCOENCETEC. 156341 - WSTREDDE miosze

> x XIS ool Prede 5 ESTUGOS E PAGIETOS URBANISTICOS ¢ meTROS 250 RSLOD PRONTOENGENARABRELI-VE INSTFEDDE EDUC.ORNCE TEC. 15434 - WSTREDDE wosz06
PAISAGETICDS | ARQUTETONICES. quepmancs ceonooNK RENDONAICAMPUS EOLARADO DD

oesTe
@ x S  won  pree 5 ™ W RELID  ANDREAUGUSTO PREVEDELLO- ME DE EDUC.OENCE TEC

6e15050

LSk AMTEOR ek [
o ““
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/' pregos

o AnodaCompa =
2016, 2017

7 Gerenciamento de Ata

Resultado 2

DADOS DA COMPRA

Identificaga da Compra: AgoEs
Nimero do Item: i o
merimir am POF

X Exclulr ltem da pesquiss

Objeto da Compra:

Quantidade Ofertada:
Valor Propeste Unitario:
Vslor Unitsrio do ltem:
Cadigo do CATSERV:
Deserigio do em:
Unidade de Forneeimento:

S E PROJETOS URBANISTICOS | PAISAGISTICS { ARGUITETO.

DADOS DO FORNECEDOR

Nome do Fornecedor:
CNPUICPF:
Parte do Fornecedor:

DADOS DO GRGAO

SERVIGOS

7 Intormagaes Adiclonals 63 ATA

®

Step 5:Under the column
ALIinkso, at the top
are links to the procurement
documentati on
information concerning protests
(Al nf orma-oes adici
ATAO0). To downl oad
documentation, click okdital.

Step 6:The system deands a confirmation. Type the confirmation code and click on
Confirmar. A zip file containing the documentation will be available. In some cases, there

is a zip file inside the first zip file.

i} Comprasnet - Google Chrome

*> DOWNLOAD DE EDITAIS

@ Nio seguro | comprasnet.gov.br/Consultalicitacoes/Download/Download.asp?coduasg=1551248&n...

— O X

Digite os caracteres ao lado: [khcumd | ifr

(Confirmarlll _Limpar Wl _Fechar |

utilizacdo deste aplicative pelos demais fornecedores.

Observacdo: Esta informacdc ajuda ao Sistema Comprasnet a evitar 2 consulta por programas automaticos, que dificuliam a
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Step 7:0pen the zip file. In the example below, the firgt flie unzipped is shown,

containing another zip file and a pdf file holding information about the service items being
procured.

| B2 CUsers\| conardo\ Downloads\15512405000362016000.zipY - O s
| Arquive Editar Visuslizr Favoritos Ferramentas Ajuda

& - v » - x i
Adicionar Extrair  Testar  Copiar Mover Apagar  Info

# B ColUsers\Leonardo) Downloads\15512405000362016000 zip\ %
| Nor Tarnanho Temanho..| Modifice.. | Ciiada | Acessado | Atiibulos Criptogm...| Coments... CRC Método  Sistema.. Versso
5336630 5318008 2016 - 4CB62832 Deflate FAT 20
£ Relacaoltens15512405000362016000.pdf 63204 60204 2016-04-, - AF/FTEE Deflate FAT 20
< >
|0 abjetals) selecionadals)

Step 8:0Open second zip file. In the example below, it holds the remaining tender
documents.

(B0 C\Users\Leonardo\Dovrloads\15512405000362016000.zipAPREGAO 36.2016.zipA = R
Arquive Editar Visualizar Favoritos Feramentas Ajuda

F = v W = ox il
|Adlicionar  Extrair Testar Copiar  Mover  Apagar Info

|# | CAUsers\Leonardo)Downloads\155124050003620160002ip\PREGAQ 36.2016.ziph %
Tomenho Tamanho.. Modifica.. Criado 4
\GAO DE EMPRESA ESPECIALIZADA NA ELA R0 GEN Y 3816604 2939224 2016-04-
G ANEXO 11 - DD00B99.2015-82 - SERVICO DE ENGENHARIA -DIVISAO DE INFRAESTRUTURAdsK 1733 61933 2016-04-..
® Termo de Jusificativa e Autorizagao.pdf 1356203 1350352 2016-04
% Termo de partidpagao pregio projetos.pdi 1311722 984195 2016-04
< >
|1 objetals) selecionadofs) 3816604 3816604 2016 04-0509:56
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(=]

X ( G uase X (B3 Licit: X \ [ Com x X 4 CON x ¢ Cire X [ pain ></ [ Pain %

! ‘ @ paineldeprecos.planejamento.gov.br/Detalhes htm?idSeq=26480918&painel=SERVICOS

Painel de

ﬁ pregos

FILTROS APLICADOS

Ano da Compra UASG

2017

Resultado 1

DADOS DA COMPRA

Identificagdo da Compra:
Numero do Item:

Objeto da Compra:

Quantidade Ofertada:
Valor Unitario do Item:
Cédigo do CATSERV:
Descrigio do ftem:
Unidade de Fornecimento:
Modalidade da Compra:
Forma de Compra:

Data do Resultado:

DADOS DO FORNECEDOR

Nome do Fornecedor:
CNPJICPF:
Porte do Fornecedor:

DADOS DO ORGAO

Numero da UASG:
Orgao:
Orgio Superior:

179087 - BANCO CENTRAL DO BRASIL/DF

Q
ESSBILIDADE  ALTOCONTRASTE  MAPA DO SITE
SERVIGCOS
LINKS
[ Edital

[/ informacées Adicionais da ATA

[/ _Gerenciamento de Ata

000902017 AGOES
00002

Prego Eletranico - Prestacio de servicos de tratamento arquivistico
documental, com fornecimento de material, abrangendo triagem,

hi 5 40, organizacio,

sinalizagdo de Arquivo e eliminacio fisica

100550

R$0,6258

14036

ORGANIZACAO DE ARQUIVO

ETIQUETAS

Pregéio

SisPP

2710912017

& Imprimir em PDF
X _Excluir item da pesquisa

PIEER SERVICE LTDA- ME
02563740000161
Micro Empresa

179087 - BANCO CENTRAL DO BRASIL/DF
BANCO CENTRAL DO BRASIL-ORC FISCAL/SEG.SCCIAL
MINISTERIO DA FAZENDA

Forte: www comprasgovernamentais govbr

€~ VOLTAR PARA DETALHAMENTO

Navegar nos resultados:

€ ANTERIOR PROXIMO =)

Step 10:Click onVisualizar Recursos

Step 9:To get accesot
information concerning
protests, click on
Informacoes Adicionais da
ATA(from step 5).

[ Com x | G uasc x

e

s BB Lidt: x ( [} €om x | & CON % n;_tCin:x‘.Dpair x ) O con x

&~

C  ® www.comprasnet.gov.br/livre/pregac/ata2.asp?co_no_uasg=179087&numprp=000902017&Seq=1

#> CONSULTA ATA DO PREGAQ

“Visualizar Ata
Uasg:

Pregéo:

179087 - BANCO CENTRAL DO BRASIL/DF
NO 00090/2017

Ata do Pregdio - 15/09/2017 16:35

Resultado por Fornecedor es

Termo de Homologacao

Esclarecimentos il _Impugnacdes |

Voitad Termo de Adjudicacho Termo de Julgamento
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Step 11:If it is the case, the protest(s) will show up, as in the example below. From this

screen, it is possible to download the or
by the winner -RdzadceddiRorme&oend amaurementt h e
of ficial (ADecisao do Pregoeiroo) and the
(AnDeci sao da Aut. Competenteo).

[} COMPRASNET - O SITE DE COMPRAS DO GOVERNO - Google Chrome — 0 X

@® www.comprasnet.gov.br/livre/pregao/VisualizarRecursosPregao.asp?prgCod=684431#

# PREGAQ ELETRONICO

® Visualizagido de Recursos, Contra-Razdes e Decisdes
Pregao n® 00090/2017

Sessbes: 1 (Ultima Sessdo do Pregdo)

Sessao n° 1 (Ultima Sesséo do Pregdo)

Item: 1
Nome do Item: Organizagdo de Arquivo

Descricdo: ITEM 1 TRATAMENTO ARQUIVISTICO: a) triagem; a) higienizacdo; b) catalogaco; ¢) organizagio e acondicionamento; d)
eliminacdo fisica. A descrigdo detalhada do item pode ser obtida nas Especificacbes Basicas (Anexo 1) do Edital

Tratamento Diferenciado: -
Aplicabilidade Decreto 7174: Nao
Aplicabilidade Margem de Preferéncia: Ndo

CNP3J: 34.409.656/0001-84 - Razdo Social/Nome: PA ARQUIVOS LTDA

- Intengdo de Recurso
- Recurso

- Contra-Razédo do Fornecedor: 76.183.888/0001-07 - MICROBHRAS GERENCIAMENTO DA INFORMACAO LTDA - ME

Decisdo do Pregoeiro
Decisdo da Aut. Competente
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Appendix 4: List of selected solicitation documents

origin

keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"

UASG

200035
254445
154070
154046
153254
153163
153114
153114
153103
153079
153079
153061
173039
173039
154070
200108
158304
153038
153045
153045
200207
179085
200121
179085
200095
200049
200044
200043
153052
154618
153052
160141
158275
158423
158581
158147
158009
158720
158720

procedure number
0012/2017
0215/2017
0001/2017
0004/2017
0021/2015
0005/2016
0164/2016
0009/2016
0024/2017
0001/2017
0001/2016
0001/2016
0026/2016
0028/2016
0003/2017
0008/2017
0039/2016
0073/2016
0017/2016
0018/2016
0013/2017
0098/2017
0009/2017
0112/2017
0025/2016
0042/2016
0011/2016
0017/2017
0005/2017
0015/2017
0001/2016
0001/2016
0014/2017
0001/2016
2581/2016
0013/2016
0003/2017
0001/2017
0003/2017

solicit. mode

reverse auction
reverse auction

RDC

request for quotations
reverse auction

RDC

reverse auction
request for quotations
RDC

request for quotations
request for quotations
RDC

reverse auction
reverse auction

RDC

reverse auction
reverse auction
reverse auction

open tendering

open tendering
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
request for quotations
reverse auction

open tendering
request for quotations
reverse auction
request for quotations
reverse auction
reverse auction

RDC

RDC

RDC
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origin

keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"

UASG

158720
158892
160017
160036
158009
160036
154070
170018
155008
170131
155009
155009
155009
155124
155009
160078
170010
170010
926697
155124
020001
254445
155009
925138
090012
080026
925175
925153
925153
080016
090003
925425
925135
090005
090011
090012
090012
254445
925153
070012
926523

procedure number
0004/2017
0014/2016
0002/2016
0006/2016
0002/2017
0025/2017
0002/2017
0003/2017
0038/2017
0022/2017
0001/2016
0002/2016
0002/2017
0003/2017
0005/2017
0001/2017
0006/2017
0001/2016
0053/2017
0001/2017
0001/2017
0291/2017
0003/2017
0028/2017
0041/2017
0001/2017
0001/2017
0079/2016
0067/2016
0019/2017
0031/2017
0010/2016
0029/2016
0009/2017
0024/2016
0001/2017
0006/2017
0001/2017
0053/2016
0018/2016
0001/2015

solicit. mode

reverse auction
reverse auction
reverse auction
reverse auction

RDC

reverse auction

RDC

reverse auction
reverse auction
reverse auction

RDC

RDC

RDC

RDC

RDC

request for quotations
reverse auction
request for quotations
reverse auction

RDC

open tendering
reverse auction

RDC

reverse auction
reverse auction
request for quotations
request for proposals
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction

RDC

reverse auction
reverse auction
request for quotations



origin

keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"
keyword "architecture"

UASG

926245
926245
926245
040001
925390
070008
090021
925942
080002
925856
925856
925848
925848
060001
255025
090012
343034
343011
090038
343003
343036
255026
343036
255021
123001
153032
254446
254446
254446
343003
443001
090022
533013
090023
090023
090038
510350
160413
420001
389086
380941

procedure number
0025/2016
0018/2016
0002/2017
0072/2017
0001/2016
0011/2016
0032/2016
0059/2017
0016/2017
0147/2017
0049/2017
0010/2016
0008/2016
0067/2016
0001/2017
0023/2017
0002/2017
0003/2017
0004/2017
0002/2017
0001/2017
0006/2017
0002/2017
0004/2016
0009/2016
0001/2017
0006/2016
0005/2016
0004/2016
0001/2017
0001/2017
0025/2016
0011/2016
0029/2017
0059/2017
0001/2017
0004/2016
0045/2015
0001/2017
0006/2017
0007/2017

solicit. mode

reverse auction
reverse auction
reverse auction
reverse auction
request for proposals
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
request for quotations
reverse auction
reverse auction
request for quotations
reverse auction

open tendering
request for quotations
reverse auction
request for quotations
reverse auction
reverse auction

RDC

RDC

RDC

RDC

open tendering
request for proposals
reverse auction
reverse auction
reverse auction
reverse auction
request for quotations
request for quotations
reverse auction
request for proposals
reverse auction
reverse auction



origin

keyword "architecture"
keyword "architecture"
keyword "urbanismo”
keyword "urbanismo"
keyword "urbanismo”
keyword "urbanismo”
keyword "urbanismo"
keyword "urbanismo”
keyword "urbanismo"
keyword "urbanismo"
keyword "urbanismo"
keyword "urbanismo"
keyword "urbanismo"
keyword "urbanismo"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"

UASG

090037
343041
090027
154032
090027
925942
926066
158658
158658
925968
160482
400066
343034
170388
090022
090023
530013
090027
443055
344001
090038
765701
110322
783701
120196
120626
254488
152663
254462
343007
090004
926195
060029
925989
070024
080002
925390
925387
765720
925152
765705

procedure number
0011/2016
0006/2017
0075/2016
0001/2016
0067/2016
0055/2015
0006/2017
0001/2016
0001/2017
0087/2016
0022/2016
0001/2017
0003/2017
0001/2017
0031/2016
0009/2017
0001/2016
0032/2017
0005/2016
0001/2017
0002/2017
0007/2017
0034/2017
0001/2016
0001/2017
0002/2017
32016/2016
0015/2017
0010/2017
0001/2017
0046/2016
0026/2017
0006/2016
0011/2016
0035/2016
0002/2017
0002/2016
0002/2017
0001/2016
0002/2017
0001/2018

solicit. mode

reverse auction
request for quotations
reverse auction

prize competition
reverse auction
reverse auction
reverse auction

RDC

RDC

reverse auction
reverse auction
request for proposals
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
request for proposals
request for quotations
reverse auction
reverse auction
reverse auction
request for quotations
open tendering
reverse auction
reverse auction

RDC

RDC

reverse auction
reverse auction
reverse auction
reverse auction
reverse auction

open tendering
reverse auction

open tendering
reverse auction
request for quotations
request for quotations



origin

keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
keywords "projeto basico"
'painel de servigos' website

UASG

090004
787700
090005
783701
200384
767000
153038
765706
090003
170095
170217
170217
170217
170201
154503
154503
153167
170134
170217
155009
170088
170075
170025
170025
155017
158135
170160
170516
250025
170217
200139
153167
170516
170394
153114
170328
153115
170325
153167
170328
158304

procedure number
0047/2016
0006/2016
0018/2017
0002/2016
0001/2016
0001/2017
0002/2016
0001/2017
0011/2016
0001/2016
0011/2017
0009/2017
0007/2017
0001/2016
0002/2016
0003/2016
0042/2017
0006/2017
0008/2017
0001/2017
0001/2017
0001/2016
0021/2016
0009/2016
0128/2016
0002/2016
0008/2016
0008/2017
0007/2017
0006/2017
0001/2017
0040/2017
0005/2017
0001/2016
0001/2016
0001/2016
0002/2016
0001/2016
0037/2017
0002/2016
0044/2016

solicit. mode

reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
open tendering
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction

request for quotations

reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
RDC

request for quotations

reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction

request for quotations

reverse auction
reverse auction
open tendering
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
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origin

'painel de servicos' website
'painel de servigos' website
'painel de servicos' website
'painel de servicos' website
'painel de servicos' website
'painel de servigos' website
'painel de servicos' website
'painel de servicos' website
'painel de servicos' website
'painel de servicos' website
'painel de servicos' website
'painel de servigos' website

UASG

158341
158377
158156
153038
160036
155124
200038
530001
153047
160163
201014
160066

procedure number
0021/2016
0040/2017
0027/2015
0049/2016
0014/2016
0036/2016
0009/2016
0016/2017
0019/2017
0028/2015
0002/2016
0013/2017

solicit. mode

reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
reverse auction
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Appendix 5: Downloading mandatory documents

Access sitdttps://www.comprasgovernamentais.gov.br/index.php/consultass

Click on Licitagoes.

= O X
B3 Consultas X [} ComprasNet X +
&« c @ https://www.comprasgovernamentais.gov.br/index.php/consultass r 8
BRASIL Servicos Simplifique! Participe Acesso a informacédo Legislacdo Canais

teidoll Irparaomenul IrparaabuscaBl Ir para o rodapé B CESSIBILIDADE  ALTO CONTRASTE ~ MAPA DO SITE

Portal de Compras T

GOVERNO FEDERAL

Perguntas frequentes ~ Posso ajudar?

BOAS-VINDAS INSTITUCIONAL GESTOR PUBLICO FORNECEDORES

PAGINA INICIAL > CONSULTAS

INSTITUCIONAL Consu Itas

Consultas a links que auxiliam gestores de contratacées a sanar duvidas e visa melhoria das praticas

ACESSO AOS
SISTEMAS

Compras Govermnamentais @®

Atas

GESTOR PUBLICO 2 G 2
Catalogo de Materiais

Certidao Negativa
Gestor Publico

Contratos
Eventos

Cotagao Eletrdnica

Cadernos de Gestéo de Ata de Registro de Prego/SRP

Logistica

Valores Limites e ‘

Cadernos Técnicos

Intenc@o de Registro de Prego - IRP

Licitagoes

Pesquisa Textual - Editais

Orientagdes e Pregioes

Procedimentos

Regime Diferenciado de Contratagdes - RDC
Sessao Publica

Desfazimento de
bens

Unidades Administrativas de Servigos Gerais

Comunidades de
préticas Fornecedor ®
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Inform the number of the solicitation document (1).
Inform theUASG code of the procuring enyit(2).

Click OK (3).

ComprasNet x o+

B2 Licitagdes X

nsLicitac

&« C (@ Nio seguro | comprasnet.gov.br/acesso.asp?url

Govemo o

(fbmbfasnet

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAO

Partal de Compras Gavernamentais. Amblente Prod.
3 LICITACOES DO GOVERNO FEDERAL
* Preencha os critérios de selegdo e dique em ok.
= Caso néo scja informadn @ nimero da listagas, serd obrigatério informar o Periode de Publicagdo ¢ Modalidade,
* 0= QAnpos de Municipia & UASG (Unid. de Compra) serfo fitradas de acordo com as licitagSes publicadas no sistama

Namero da Licitagso 32017 (Preencha nimero & ano. Ex: 102005)
Perfodo de Publicacso | [ (sa/mnvasas) awe [ [ (deymmyasas)
Objeto
Convite Tipos de Concorréncia Tipos de Pregac Tipos de RDC
Tomad de Preco Concorréncia Pregso Eletriinico SRP ROC Eletrdrico SRP
Concorréncia Cancorrenciz SRP Pregso Cletranics ROC Eletranic
Hodalidades Concurso Concorréncia Internacion Ereqio Fresencial SRP RIOC Presencial SRE

Pregio Cancorréncia Internacional SRP Pregao Presencial RDC Presencial
DG Todos Todas Todas
Todas

dades da Federacan

. Erm

(méximo 5 UASGs

155124 - HOSPITAL UNIV, " APARECIDA PEDROSSIAN

ASG

Csd. U
(Unid de Compra) [ Exccluir |

® material 0 Cataloge ) Nenhum  (maximo 20 Materiais)
Materiais
® Servigo [ Catilogo (' Nenhum (miximo 20 Servigos)

Sarvicos
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In cases where two or more solicitation documents are available under the same number,

identify the desired solicitation document and clicktens e Download4).

B3 Consultas X [} ComprasNet X +

<« C' (® Naoseguro | comprasnetgov.br/acesso.asp?url=/Consultalicitacoes/ConsLicitacao_Filtro.asp aQa « 6 :

Portal de Compras do Govemo Federal

Comprasnet

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAO

Portal de Compras Governamentais 5 - Ambiente Produgao

®> LICITACOES DO GOVERNO FEDERAL

Hospital Universitario Maria Aparecida Pedrossian
Codigo da UASG: 155124
e G s
Objeto: Objeto: Pr 0d0 E\ermmm - Aquisicio_de materiai a cirurgia_de traumato- : fixador externa e parafuso de interferéncia,_para no ubmetidos a

H MAP—H pital nlvgrglgg rio Mari g pg recida Pedrossian/UFM! 5
Hil

: ga da Proposta: a partir de 16/12/2016 s 08:00Hs
Abertura da Proposta: em 16/01/2017 s 09:00Hs, no endereco: www.comprasnet.gov.br

Histérico de eventos publicados.

2 Campo Grande- MS

CONTRATACAO DE EMPRESA ESPECIALIZADA NA ELABORACAO DOS PROJETOS BASICOS E EXECUTIVOS DE ARQUITETURA HOSPITALAR E SEUS COMPLEMENTARES DE
AR[A PARA PLANEJAMENTO DE REFORMA E AMPLIAGAO NOS SETORES DE CENTRO CIRURGICO (CC) E CENTRAL DE MATERIAIS ESTI (cm do Hespital

Edital a partir de: 20/11/2017 das 08:00 45 11:00 Hs e das 13:00 45 17:00 Hs
2 Senador Filinto Muller, 355 - VI nga - Campo Grande (MS)

Historico de eventos publicados...

(Licitagses 1:2 de 2)

[ Nova Pesquisa
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The following screen will display the subject matter of proc@mnand corresponding

items. Click on Download (5).

B3 Licitages X [} ComprasNet X +

/Consultalicitacoes/Co

< C (@ Naoseguro | comprasnetgov.br/ace sLicitacao_Filtro.asp

Portal de Compras do Governo Federal

Comprasnet

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAQ

Ambiente Produca

Portal de Compra

D] 0ADD

* MINISTERIO DA EDUCAGAQ
Empresa Brasileira de Servicos Hospitalares/Sede
Hospital Universitario Maria Aparecida Pedrossian
Codigo da UASG: 155124

TAIS

* RDC Eletrénico NO 3/2017 2 .
Objeto: Objeto: CONTRATAGAD DE EMPRESA ESPECIALIZADA NA ELABORAGAO DOS PROJETCS BASICOS E EXECUTIVOS DE
ARQUITETURA HOSPITALAR E SEUS COMPLEMENTARES DE ENGENHARIA PARA PLANEJAMENTO DE REFORMA E AMPLIACAQ
NOS SETORES DE CENTRO CIRURGICO (CC) E CENTRAL DE MATERIAIS ESTERELIZADOS (CME) - dependéncias do Hospital
Universitario Maria Aparecida Pedrossian HUMAP/UFMS
Edital a partir de: 20/11/2017 das 08:00 as 11:00 Hs e das 13:00 as 17:00 Hs
Enderego: Avenida Senador Filinta Muller, 355 - V1. Ipiranga - Campo Grande (MS)

Telefone: (0xx67) 3345
Fax: (0xx67)
Entrega da Proposta: 20/11/2017 as 08:00Hs

* Itens de Servicos
1 - Elaboragio / Andlise Projeto - Engenharia R
CONTRATAGAD DE EMPRESA ESPECIALIZADA NA ELABORAGAQ DOS PROJETOS BASICOS E EXECUTIVOS DE ARQUITETURA HOSPITALAR E
SEUS COMPLEMENTARES DE ENGENHARIA PARA PLANEJAMENTO DE REFORMA E AMPLIACAD NOS SETORES DE CENTRO CIRURGICO (CC)
E CENTRAL DE MATERIAIS ESTERELIZADOS (CME) - dependzncias do Hospital Universitario Mariz Aparecida Pedrossian HUMAP/UFMS
Tratamento Diferenciado: -
Aplicabilidade Decreto 7174: Nao
Aplicabilidade Margem de Preferencia: Nao
Quantidade: 4
Unidade de fornecimento: MES

* Informacies Adicionais do Doy

0 conteido deste edital & d

 Voltar ll Download |

load
cira responsabilidade do 6rgao licitante, e eventuais problemas devem ser tratados com 0 mesmo.
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In (6), type the code for downloading displayed in (7). Click on Confirmar (8).

. D Comprasnet - Google Chrome — O s
® Nao seguro | comprasnet.gov.br/Consultalicitacoes/Download/Download.asp?coduasg=155... & I

#) DOWNLOAD DE EDITAIS

Digite os caracteres ao lado: j‘ﬁdckﬂ Iﬁ

gerar outra imagem.

Confirmar [__Fechar |

Observacdo. Esta informaciio ajuda ac Sistema Comprasnet a evitar a consulta por programas automaticos, que dificultam a utilizacio deste
aplicative pelos demais fornecedores.

A zip file containing the solicitation document and the reference term will be downloaded

(9).

| D Comprasnet - Google Chrome e 5] X
@® Nao seguro | comprasnet.gov.br/Consultalicitacoes/Download/Download.asp?coduasg=155124&numprp=3201... &
# DOWNLOAD DE EDITAIS

Digite os caracteres ac lado: Hgiglfﬂ | n

gerar outra imagem.
|Confirmar] |__Fechar |

Observacéo: Esta informacdo ajuda ao Sistema Comprasnet a evitar a consulta por programas automaticos, que dificultam a utilizacio deste aplicativo pelos demais
fornecedores.

E 155124000032017...zip Exibir todos X
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Files are named accong to the following structure:

1 For RDC procedures: CCCCCCNNNNNYYYYRRR_RDC, where CCCCCC is the
code of the procuring entity, NNNNN is the number of the solicitation document,
YYYY is the year when the solicitation document was published, RRR is the
numberof revisions of the solicitation document (typically RRR is 000, indicating
that this is the original document and that the document was not revised), and _RDC
indicates that this file conceras RDC. So, for instance the file named as
15865800001201700&RDC.zip regards the RDC number 00001 published in 2017
by the procuring entity whose code is 158658.

7 For all other solicitation methods: CCCCCCMMNNNNNYYYYRRR, where
CCCCCC is the code of the procuring entity, MM is the code of the solicitation
method, NNNNN is the number of the solicitation document, YYYY is the year
when the solicitation document was published, RRR is the number of revisions of
the solicitation document. MM can be 01 for request for proposals, 02 for request
for quotations, 03 for pricbased open tendering, 33 for valo@sed open
tendering, 05 for reverse auction, and 20 for prize competitions. So, for instance the
file named as 15403220000012016000.zip regards the prize competition number
00001 published in 2016 by the procuring entityose code is 154032.

| deduced this structure by comparing the contents of the documents and the names of
thefiles. | found the information regarding codes of solicitation method (MM) in the API,

in the addreskttp://compras.dados.gov.br/docs/licitacoes/vl/modalidades licitacao.html
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Appendix 6: Downloading additional documents

reverse auctions

Access the addresstps://www.comprasgovernamentais.gov.br/index.php/consultass

Click on Atas.
B2 Consultas X + B - %
&« > C & httpsy//www.comprasgovernamentais.gov.br/index.php/consultass w O
BRASIL Servicos E Yy

ACESSIBILIDADE ALTO CONTRASTE MAPADO SITE

Portal de Compras

GOVERNO FEDERAL

Perguntas frequentes = Posso ajudar?

BOAS-VINDAS INSTITUCIONAL GESTOR PUBLICO FORNECEDORES TRANSPARENCIA

Consultas

Consultas a links que auxiliam gestores de contratagées a sanar dividas e visa melhoria das praticas.

Compras Governamentais @
= Atas
= Catalogo iais

Certidao Negativa

Contratos

Cotagéo Eletronica
Gestao de Ata de Registro de Prego/SRP
Intengao de Registro de Prego - IRP

Licitagées

Pesquisa Textual - Editais

Pregbes

Regime Diferenciado de Contratagées - RDC

Sessao Publica

Unidades Administrativas de Servigos Gerais

Fornecedor ®
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Click on Atas de Prem

BS Ata X 4+ - c H

& C & https://www.comprasgovernamentais.gov.br/index.php/consultass?layout=edit&id=722 r O
) [~

BRASIL Servigos — .

ACESSIBILIDADE ALTO CONTRASTE MAPADO SITE

Portal de Compras

GOVERNO FEDERAL

Perguntas frequentes =~ Posso ajudar?

BOAS-VINDAS INSTITUCIONAL GESTOR PUBLICO FORNECEDORES TRANSPARENCIA

Ata

= Atas de Pregao

= Atas de Registro de r Material/Servigo

[ Voltar para o topo

Institucional Perguntas frequentes Facebook O que &7
Gestor Publico Posso ajudar? Google Plus Assine

Fornecedores Instagram

Transparéncia Twitter
Flickr

Acessibilidade

Mapa do site
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Inform the code of the procuring entity (1).
Inform the number of thproaurement procedur@).

Click OK (3).

ComprasNet X +
P

<« C  ® Naoseguro | comprasnet.gov.br/acesso.asp?url=/livre/pregao/ata0.asp * e

Portal de Compras do Governo Federal MINISTERIO DO PLANEJAMENTO

Comprasnet

Brasilia, 01 de Outubro de 2018

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAO

SIASG - Ambiente Produgao

Portal de Compras Governamentais

> (ONSULTA ATA DE PREGAQ

® Caso queira fazer a pesquisa pela Uasg cligue no botdo selecionar.
= Caso seja informado o cédigo da Uasg, a pesquisa serd feita pelo codigo, a lista de UASGs serd ignorada

Pregdo (% Eletrénico Presencial
Registro de Prego v Equalizacdo por ICMS v
UF v

Lista de Orgdos

Cod. UASG l—
(Unid. de Compra) 110322 ou «
Numero Pregdo 342017 (Preencha nimero e ano. Ex: 102005)
Periodo de Abertura De - Até -
da Sessdo Publica ol  (dd/mm/aaaa) 8| (dd/mm/aaaa)
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Click on the number of therocurement procedufd).

[ ComprasNet X +

<« C (® Naoseguro | comprasnet.gov.br/acesso.asp?url=/livre/pregao/ata0.asp * e

Portal de Compras do Governo Federal MINISTERIO DO PLANEJAMENTO

Comprasnet

Brasilia, 01 de Outubro de 2018

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAO

Portal de Compras Governamentais SIASG - Ambiente Produgdo

> (ONSULTA ATAS

® Clique no nimero da licitagdo para ver a ata

Preg&o Eletrénico

= Cod. UASG Nome da UASG o =
o
N° do Pregédo (Unid. de Compra) (Unid. de Compra) Data de Realizacao
342017 110322 CASA MILITAR 14/12/2017
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To download the report of the reverse auction, click on Ata dca&1(&J.

To download information concerning the winner of the reverse auction, cliBesmtado
por Fornecedor (6).

To download the preliminary judgement of the reverse auction, click on Termo de
Julgamento (7).

To download appeals and the judgement of appeals, click on Visualizar Recursos (8).

To download qualification documents preserigdvinning bidders, click on Anexos da
Proposta (9).

To download the final result of the pralee(after appeals were judged), click on Termo
de Homologacao (10).

To download additional clarifications presented during the piweeclick on
Esclarecimerus (11).

ComprasNet X +
P

< C  ® Naoseguro | comprasnet.gov.br/acesso.asp?url=/livre/pregao/ata0.asp * e

Portal de Compras do Governo Federal MINISTERIO DO PLANEJAMENTO

Comprasnet

Brasilia, 01 de Outubro de 2018

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAQ

Portal de Compras Governamentais SIASG - Ambiente Produgdo

#) CONSULTA ATA DO PREGAO

“Visualizar Ata

Uasg: 110322 - CASA MILITAR
Pregdo: N° 00034/2017

Ata do Pregdo - 22/12/2017 12:01

Resultado por Fornecedor

Voltan Termo de Julgamento Termo de Homologacio @

1) ‘ﬁ“ﬁ‘
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In cases where objections were presented, click on Impugnacoes to download them and to
download judgments concerning them (12).

ComprasNet b3 +
P

< c

® Nao seguro | comprasnet.gov.br/acesso.asp?url=/livre/pregao/ata0.asp

Portal de Compras do Governo Federal

MINISTERIO DO PLANEJAMENTO

CO m p ra S n et Brasilia, 01 de Outubro de 2018

MINISTERIO DO PLANEJAMENTO, DESENVOLVIMENTO E GESTAO

Portal de Compras Governamentais

#) CONSULTA ATA DO PREGAO

*Visualizar Ata

SIASG - Ambiente Producdo

Uasg: 152663 - INST.FED.DE EDU.CIENC.TEC./CAMPUS LUZERNA
Pregao: NO 00015/2017

Ata do Pregdo - 10/01/2018 09:56

Resultado por Fornecedor

VoltarillAnexos de Propostalll _Termo de Adjudicacéo |

Acessod
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Appendix 7: Downloading additional documents
Law 8.666

Access the addresstps://www.comprasgovernamentais.gov.br/index.php/consultass

Click on Sessao Publica.
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